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PEEFACE 



TO 



THE SECOND EDITION. 



The necessity having arisen for the issue of a new 
edition of this volume, it appears to me to be my duty 
not only to express in this Preface my grateful acknow- 
ledgment of the favour with which the first edition has 
been received, but likewise to add, with respect to the 
subject-matter therein treated, a few remarks necessi- 
tated either by actual or attempted subsequent legis- 
lation. 

But before I do so, I may be permitted for a moment 
to refer to certain critical observations which came to 
my notice soon after the publication of the first edition, 
and which characterised my work as an exposition of 
German views. I am, however, although a native of 
Germany, a British subject, and have been a resident in 
this country for more than twenty years, during which 
not only a close observance of everything relating to 
maritime commerce, but a careful study of our Laws 
and Customs, have been my constant duty. 

So that, although the introduction of steam power 
and telegraphic communication has more than pre- 
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viously cemented all the nations of the world into one and 
the same great Trading Community, and therefore in the 
improvement of our Laws not only British subjects, but 
the citizens of all other nations have a very material 
interest, my observations on them were never intended 
to be merely foreign views, which, if disagreeable to a 
very influential body of men, could readily be shelved, 
but the suggestions of a British subject, who has been 
for more than thirty years practically engaged in the 
consideration of matters of International and General 
Maritime Law, to an extent which falls to the lot of 
only few. This will readily be believed by those who 
are aware that I have been for years, and am now, 
honoured with the powers of attorney of more than 
Two hundred Marine Insurance Companies and Asso- 
ciations in different States of Europe and America, for 
the purpose of protecting theii* interests in cases of 
shipwreck within the United Kingdom of Great Britain 
and Ireland, and of conducting their Lawsuits within 
this territory. This fact should, I think, give some 
weight to the remarks which I feel it my duty to 
submit ; and here may I beg to remind my readers of 
a sentence which His Royal Highness the late Prince 
Consort uttered on a rather remarkable occasion, to the 
following effect : — 

I conceive it to be the duty of every educated person 
closely to watch and study the time in which he lives, and, 
as far as in him lies, to add his humble mite of individual 
exertion to further the accomplishment of what he believes 
Providence to have ordained. 

Nobody, however, who has paid any attention to the 
peculiar features of our present era, will doubt for a 
moment that we are living at a period of most wonderful 
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transition, which tends rapidly to accomplish that great 
end to which, indeed, all history points— Me realisation of 
the unity of mankind. 

Not a unity which breaks down the limits and levels 
the peculiar characteristics of the different nations of the 
earth, but rather a unity, the result and product of those 
very national varieties and antagonistic qualities. 

The alterations I have made in this edition are but 
few; the principal are the different order in which the 
contents appear, and, in consequence of a suggestion for 
which I feel very grateful, the reprint of the clauses of 
the Acts upon which my observations were intended 
to bear. 

I trust that the class of readers for whom this second 
edition is more particularly intended will find this more 
systematical form an improvement, and that the same 
may be said for the addition made in reprinting the 
clauses of the different Acts. 

Let me now review, as concisely as possible, the dif- 
ferent subjects in their present order. 

I. 

I am sorry to be obliged to record that, in spite of 
the repeated attempts made by the Associated Chambers 
of Commerce to prevail upon the Board of Trade to 
make the International General Average Rules, as 
adopted at the Congress of Delegates at York, in Sep- 
tember 1864, a subject of imperial legislation, nothing 
has been done. 

Why not, may appear a mystery to those who re- 
member that at the request of the Liverpool Chamber 
of Commerce the Foreign Office issued instructions to 
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their principal consular officers abroad, for the purpose 
of urging upon the authorities where they were accre • 
dited, the desirability of sending delegates to the York 
Congress, expressing at the same time the deep interest 
Her Majesty's Government felt in the result of the deli- 
berations. Such result may have been unexpected, but 
it was to be hoped that the interest of the Government 
might survive the disclosure that some of our peculi- 
arities were almost universally condemned, 

II. 

That under such circumstances the International Law 
of Affreightment, as adopted at a Congress held at Shef- 
field in 1865, which is of equal importance to the mer- 
cantile community generally, has not been brought by 
the Board of Trade before any branch of the Legisla- 
ture, cannot surprise. 

III. 

It has often been remarked that if the late Lord 
Kingsdown had been sitting, such an infringement of 
International Law as the Judicial Committee of Her 
Majesty's Privy Council committed in the decision of 
the 4 Marie de Brabant/ could never have occurred ; 
but it is more remarkable still that, notwithstanding the 
conclusions which I submitted in this correspondence, 
the Law Officers of the Crown should not have insisted 
on recommending the erasure of this blot from our 
Statute-book; or, is the influence of the large Steamboat 
Companies so great that they can with their power so 
easily defy the clear and incontrovertible right ? 
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IV. 

The Board of Trade not having considered it advis- 
able to lay before Parliament my observations on the 
Acts here referred to, it will not occasion surprise that 
I have here reprinted them; especially when the dif- 
ferent Bills laid before the House of Commons since 
have proved that the Board of Trade only approved my 
suggestion respecting the abolition of compulsory Pilot- 
age, and left many other subjects with which I had dealt 
— not merely from the Underwriters' point of view, but 
in an entirely bond fide spirit — altogether out of consi- 
deration. 

That the Merchant Shipping Bill and the Merchant 
Shipping Code of 1870 and 1871, Mr. Farrer's two 
Memorandums on them, Sir William Mitchell's Review, 
Mr. H. C. Chapman's brief Review, the Report pub- 
lished by the Liverpool Chamber of Commerce, as well 
as Mr. Augustus Smith's notes, have had my serious 
attention, will readily be believed ; and I may be per- 
mitted to say, that from all I have seen and heard, I 
am confirmed in the conviction that if Her Majesty's 
Gevernment is really desirous of accomplishing Mari- 
time Legislation, such as is to command not only the 
respect but the adhesion of the great Trading Community 
of the whole World, this can only be accomplished by 
appointing a Eoyal Commission to enquire into and 
report on the state of and the desired improvements in 
the whole "of our Maritime Law, as well as to specify 
the subjects which ought to be more or less brought 
into harmony with the laws and customs of the other 
principal nations. 
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The task of such a Royal Commission will not be an 
easy one, nor do I expect that its labours can be quickly 
accomplished ; but if the members of the Commission 
really understand their duty — I mean if they are suffi- 
ciently versed in all the matters at issue — their Report 
or Reports are certain to enable the Legislature to 
amend the present law to the general satisfaction. 

Mr. Farrer states that the suggestions and criticisms 
made by the members for the seaports, who assisted the 
Board of Trade at the conferences held at their office 
upon the Bill of 1870, have caused the Code now before 
the public to be improved. Now, there is an undoubted 
impression upon the public mind in general, that many 
more improvements would have been accomplished, if 
not only the Law Officers of the Crown had discussed 
the principles of the Code, but if the public in general 
had been officially heard in the only possible way, i. e. 
by a Royal Commission. 

The delay thereby occasioned is sure not only not to 
be detrimental, but to lead to a great general benefit. 

v. 

The subject of Admiralty Jurisdiction will naturally 
require a more than cursory remark; and the reason 
why I have not likewise reprinted the clauses of the 
Bill brought in during the session of 1867 is, because 
it was withdrawn altogether, and, as far as my observa- 
tions can be still of interest, they are certain to be 
readily understood, even without the text of the Bill. 

I will at once admit that there was no part of the 
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Keport of the Judicature Commission, dated March 25, 
1869, for which I was less prepared, and the wisdom 
of which I must more doubt, than their recommendation 
to abolish the Admiralty Jurisdiction, because the de- 
cisions of no Courts in the British Empire have com- 
manded such universal respect as those of the High 
Court of Admiralty, and I heartily concur in the 
Protest with which the Judge of that Court as a 
member of the Judicature Commission recorded his 
dissent from that recommendation, and which is in the 
following terms, viz. : 

(1.) I think it is not expedient to destroy the special 
jurisdiction of the High Court of Admiralty. That Court 
has always administered, in peace and war, maritime in- 
ternational law. To no other Court has the Crown ever 
granted a commission of prize ; and even before the issue 
of such Commisson, it has, in the opinion of Lord Stowell, 
an inherent jurisdiction in these matters. I may observe 
that the forms of pleading now in use in the High Court 
of Admiralty, are as nearly as possible those which this 
report recommends to be generally adopted by all Courts. 

In my Introduction I stated why, according to my 
views, this jurisdiction should be increased, and I can 
therefore have no reason for entering on that subject 
again ; suffice it to say, that from my own experience I 
would consider it a calamity if Sir Robert Phillimore's 
Protest remained unheeded, and the Legislature should 
decree the abolition of this most renowned jurisdiction. 

Attention has recently been called by a memorial 
from the Associated Chambers of Commerce to the 
Judicature Commissioners to the present administra- 
tion of this jurisdiction, which memorial was replied to 
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by the Registrar of the High Court of Admiralty, and 
is likely to give rise to further discussion. Although, 
undoubtedly, some matters connected with the working 
of the Admiralty Court are open to improvement — 
and here I may refer to the very able letter which my 
friend, Mr. W. T. Pritchard, addressed to the Judge of 
the Court at the commencement of 1868, and which 
appeared in print— I am rather inclined to think that 
if the complaints of the memorialists are carefully 
sifted, it will be found that they might with equal or 
even greater justice be brought against any other 
Court in the United Kingdom. 

The 4 County Courts Admiralty Jurisdiction Act, 
1868' (31 & 32 Vict. c. 71), the County Courts 
Admiralty Jurisdiction Amendment Act, 1869 (32 & 
33 Vict. c. 51), and the Liverpool Admiralty District 
Registrars' Act, 1870 (33 & 34 Vict., c. 45) have, I 
am sorry to state, not been able to give that satisfaction 
— if any — which the general public anticipated, because 
there are few County Court Judges who can readily 
comprehend the subject-matters brought before them 
under these Acts, and, if they can, their time is so fully 
occupied with the multifarious duties devolving upon 
them in the different towns of their district that one of 
the principal objects to be attained, viz., a quick dis- 
patch, is out of question altogether ; and finally, the 
expenses are beyond everything anticipated. 

The very fact that, since the first of these County 
Court Acts became law, every session has produced an 
Amendment or additional Act, has in itself been suffi- 
cient to prevent the Judges, Registrars, &c, of these 
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« 

Courts from becoming conversant with their duties, 
and it will hardly be believed that in spite of all this 
piecemeal legislation the cardinal necessity has been 
overlooked of making the Courts accessible to the 
owners of property salved as well as to the salvors, as 
was the case under the 460th section of the Merchant 
Shipping Act. 

That under these circumstances attempts should have 
been made still further to extend the Admiralty Juris- 
diction of the County Courts, and to establish Admiralty 
Registries with the same official duties as the Registry 
of the High Court, has taken me and many others by 
surprise. 

What the general public really want are Admiralty 
Courts sitting as in olden times de die in diem (or from 
tide to tide^ as expressed elsewhere), so that the hearing 
and determining of any cause can be proceeded with 
as soon as both parties have been able to collect their 
evidence, and to comply with such simple forms as are 
absolutely necessary in order to obtain complete justice ; 
because it ought not to be overlooked that at present 
the preparatory proceedings for the hearing and deter- 
mination of any cause require several weeks, unless 
both parties are equally anxious to push matters for- 
ward, and only too often delay is one of the weapons 
made use of for purposes of extortion. I imagine it 
would be considerably more conducive to the general 
interest, if, bearing in mind the suggestion as to the 
improvement in the dispatch of the Admiralty business, 
in lieu of the County Courts with Admiralty Jurisdic- 
tion, a certain number of Vice- Admiralty Courts, say 
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at Liverpool, Cardiff, Falmouth, Deal, Great Yarmouth, 
Hull, and Newcastle-on-Tyne, were established for the 
purpose of exercising a jurisdiction identical with that 
of the High Court, for all cases which arise within a 
certain district attached to each of such Vice- Admiralty 
Courts ; further, for all cases where plaintiff and de- 
fendant are resident within such district ; and, finally, 
for all cases where plaintiff and defendant (non- 
residents) agree to such jurisdiction. The territorial 
limits to be fixed with regard to the peculiar Admiralty 
business which is principally expected at the particular 
Court, and which can easily be defined. The Appeal 
to go, as from the Colonial Vice-Admiralty Courts, 
direct to the Judicial Committee of Her Majesty's Privy 
Council. 

I have no doubt that a carefully compiled return 
would prove that most of such Vice -Admiralty Courts, 
if not all, would be self-supporting. 

VI. 

My observations under this head as well as under 

VTI. 
will, I trust, not be found out of place. 

VIII. 

My conviction, that in the interest of bond fide trade; 
the addition there proposed to the International Crimi- 
nal Law would be of immense advantage, remains 
unaltered. 
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IX. 

I readily acknowledge that the subject here treated — 
depositions to be taken before the Receivers of Wreck 
— has had the favourable consideration of the Board fcf 
Trade. Still, however, they have not been made — as I 
think they should be — compulsory. 

X. 

The major part of the subjects herein enumerated 
remain yet open questions ; a remark which likewise 
applies to 

XL 

and the Memorials alluded to under these heads. 

In conclusion, I cannot but express the unfeigned 
gratification with which I have seen my translation of 
the German General Mercantile Law referred to and 
relied upon in the course of the important and interest- 
ing litigation which has not unnaturally resulted from 
the recent hostilities on the Continent. For the present 
edition this translation has been carefully revised, and 
some accidental — but happily unimportant — inaccu- 
racies have been removed, and I sincerely trust that it 
may continue to be found worthy of attention in the 
course of further litigation as well as of future legis- 
lation. 



15 Frnchurch Buildings, London: 
September, 1871. 
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The time for the reconsideration of the most important 
parts of our Maritime Enactments seems now so near at 
hand, that I have deemed it advisable to reproduce in 
the following pages some materials which will, I trust, 
be found useful by those who may be called upon to 
assist in the deliberations on the questions at issue. 



15 Fknchttech Buildings, London: 
November 1867. 
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INTEODUCTION. 



It ought never to be overlooked, that there is as much 
a Law of the Sea as there is a Law of the Land, and 
that just as the Courts of Common Law and Equity 
have been established for the purpose of deciding 
differences arising within the territorial limits of the 
Realm, the Court of Admiralty was, at a period beyond 
legal memory, established expressly to take cognizance 
of all maritime contracts or torts, and all injuries or 
offences committed upon the high seas, in ports and 
havens, as far as the ebb and flow of the tide, in great 
rivers, beneath the first bridges thereof, and in all 
foreign parts, and based its decisions, as did the other 
European Admiralty Courts, on the Law Maritime and 
on the Roman Civil Law. 

But attention should be paid to another difference be- 
tween the Admiralty and the Municipal Courts, namely, 
that- whereas in the latter, matters of fact are to be 
decided by a jury, the judge of the former assisted by 
nautical assessors, decides alike matters of fact and 
questions of law. 

The consequence is, that the decisions in the Admi- 
ralty Court — in spite of the great expenses, and some 
other evils, which, however, may be easily rectified — have 
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been much more approved by the mercantile communi- 
ties here and abroad, than the decisions in the Common 
Law Courts, where juries are frequently called upon to 
pronounce an opinion upon intricate commercial matters 
which they are incompetent to comprehend, and some- 
times return verdicts utterly at variance with common 
sense. 

Our North American cousins have, in their wisdom, 
left the Admiralty jurisdiction entirely intact as they 
received it from the British Crown, and anybody aiming 
at a Judgeship in their courts clothed with Admiralty 
jurisdiction, has to pass through a course of study of 
the Civil Law, which very few members of the English 
Bar have thought it necessary to master. 

The great importance of this point ought not to be 
lost sight of, as in case that by certain positive enact- 
ments the Judgeship in the Admiralty Court, and a seat 
in the Appeal Court, should not be reserved for learned 
civilians, it is difficult to see, not only how these Courts 
can be efficiently administered, but where the Foreign 
Office and the Lords of the Admiralty, as well as the 
general public, are in future to choose their advisers in 
matters of international and general Maritime Law, 
whom, for centuries, they have been accustomed to look 
for amongst the civilians. 

I ought here to mention that, according to an official 
memorandum recently circulated, the present jurisdic- 
tion of the High Court of Admiralty of England em- 
braces the following subjects : — 

(Partly under Old Law, partly under recent Statutes, 
3 & 4 Vict. c. C5, and 24 Vict. c. 10.) 



. 
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A. Collision, including all damage done by a ship. 

B. Towage. 

C. Pilotage. 

D. Salvage, including Life Salvage. 
JE. Wages. 

F. Bottomry and Respondentia Bonds. 

G. Master's accounts. 

H. Personal actions for damage between crew or passengers 
and owners. 

I. Mortgages of ships. 

J. Transfers of ships. 

K. Right to possession of ships. 

L. Questions between co-owners of ships. 

M. Damage to, or detention of, imported cargo, where owner 
is not domiciled in England. 

N. Necessaries when owner is not domiciled in England. 

O. Building, equipping, or repairing a ship when under arrest. 

P. Settlement of liability for personal and other injury in 
case of several claims against ship, and distribution of 
amount found due when ship is under arrest, Part IX. 
Merchant Shipping Act, s. 514, extended by 24 Vict. c. 
10, s. 13. 

Q 4 In addition, the Court has found it absolutely necessary to 
deal with other questions, such as freight and average, 
when those questions have arisen with respect to property 
in the hands of the Court. See 2 Moore's ' Privy Council 
Cases,' New Series, pp. 215, 235, 240, Place v. Potts, 5 
' House of Lords/ 383, 

and that it has been proposed to add the following 
subjects, viz. : — 

A. Freight, and questions arising between Shipowner and 

Merchant on Charter-parties and Bills of Lading. 

B. Demurrage. 

C. Average. 
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JO. Damage to, or detention of, cargo, when owner is domiciled 
in England, and under Charter-party. 

E. Necessaries, when owner is domiciled in England. 

F. Building, equipping, or repairing a ship when not under 

arrest. 

G. Insurance. 

H. In addition, there will be, no doubt, other matters arising 
out of, and incident to, the relations between Shipowner, 
Master, Merchant, and Underwriter. 

With respect to the movement to obtain for County 
and other local Courts an Admiralty jurisdiction, it 
appears to me that the discussions which have taken 
place in and out of Parliament, so far as I have been 
able to follow them, have left entirely untouched the 
consideration of the following question : — 

How a Court at Liverpool for instance, or any other 
Local Court, or any Admiralty Court but the High 
Court sitting in Westminster, can be expected to satisfy 
the requirements of any other than the local merchant 
or shipowner ? 

But before proceeding with my argument, I may state 
that there is in my opinion a very great difference of 
principle involved in the question, whether the anxiety 
which the merchants of some towns have evinced for a 
local Admiralty jurisdiction, solely aims at Courts for 
the purpose of settling differences between merchants 
and others, where both plaintiff and defendant are re- 
siding in the same town, or, as generally has been 
assumed, at Courts where a non-resident plaintiff having 
a difference with a resident defendant, should be obliged 
to sue. 
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Now it is evident that to the former case alone, the 
common-place phrase of bringing justice to everybody's 
door can properly be applied ; for neither a merchant of 
Newcastle, nor of London, nor of Hull, nor of Bristol, 
would consider it a sound application of this principle, 
if he were forced to pursue any claim he might have, not 
in the town where he resides, nor in the metropolis where 
all the other Courts of English Judicature are efficiently 
conducted, and where consequently the whole forensic 
machinery of Barristers, Solicitors, and Proctors is in 
perfect working order ; but in Liverpool, for instance, 
where a non-resident plaintiff would have to encounter, 
as a stranger, difficulties at present entirely unknown to 
him. 

The High Court of Admiralty, as a Central Tribunal, 
having so many cases of every description brought be- 
fore it, has acquired great aptitude for the transaction of 
business, which must be impaired if that business be 
curtailed by the establishment in Liverpool and other 
towns of Admiralty Courts, with an identical Jurisdic- 
tion to the High Court. 

The late Lord Justice Knight Bruce once said in an 
appeal before the Privy Council, in which foreign mer- 
chants were interested, 4 we ought not to forget that there 
are other people in the world besides ourselves] and these 
other people have quite as much interest that cheap and 
speedy justice should be done in our Admiralty Courts 
as we ourselves have. No Liverpool merchant who is 
to be sued by a London merchant, or vice versd, can 
really maintain that there is a difference in the expenses 
of the suit, whether one of the parties with all his 
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witnesses travels from London to Liverpool, or the other 
from Liverpool to London; and if the assertion, that 
Liverpool contributes in the number of cases coming 
before the Admiralty Court very little less than London, 
be correct, does that not show that very serious inconve- 
nience and pecuniary loss would be inflicted upon a 
comparatively large number of merchants not resident 
in Liverpool, if they were to be forced to apply to a new 
and untried Court elsewhere ? 

As I pointed out above, if as a general rule all parties 
to an Admiralty suit were resident in one and the same 
place, the desire for Local Courts could not only be un- 
derstood but would be highly appreciated ; but, as in the 
majority of cases which come before the High Court of 
Admiralty, the parties are either resident in or have 
more easy access to London, and their representatives 
reside for the most part in London, it is in my mind be- 
yond a doubt that the result of the proposed innovation 
would be highly prejudicial to very important interests. 

The proposed dispersion of the Admiralty business is 
also calculated to impair the efficiency of the prac- 
titioners. There are at present many more well-qualified 
practitioners who could be spared from the other 
branches of the law with safety to their clients, than 
from the Admiralty Court, which has hardly recovered 
from the retirement of the great body of proctors. The 
few proctors and solicitors who habitually practise in it 
would have little encouragement to continue their staff 
of clerks, &c, if the present business of the High Court 
of Admiralty were to be dispersed amongst several Local 
Courts. 
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I know that my excuse for venturing to touch upon 
these subjects can only be their vast importance to those 
enormous interests which could not but suffer, if what 
appears to be the favoured scheme of some influential 
members of our Bar was really carried out. 

Before concluding, I ought to observe that the reason 
for my adding a translation of the 4 German Mari- 
time Law,' as an Appendix to these Papers, is simply 
that the great care and research displayed in the 
framing of its different clauses entitle it to every con- 
sideration on the part of those who may be engaged 
in the preparation of a similar compilation for this 
country. 

Nothing can be a better proof of the correctness of 
the assertion than the fact that, after the members of 
the late Germanic Confederation had decided in 1856 
to convoke a meeting of delegates for the purpose of 
agreeing upon one general mercantile law for the whole 
of their territory, the Prussian Government appointed 
three committees of merchants, one in Stettin, one in 
Danzig, and one in Koenigsberg, in order to investigate 
and collect the most desirable body of maritine law; 
and when the German commissioners met at Hamburg 
on the 26th of April, 1858, their Prussian colleagues 
were enabled to lay before them a well-considered draft 
of a Common Maritime Law, together with carefully 
compiled reasons for the same. 

The results of the deliberations of the commissioners, 
who were assisted by delegates from the most impor- 
tant mercantile communities of Germany, renowned 
for their practical knowledge of those matters, were 
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referred to the different Governments for perusal, and 
after they had instructed their commissioners as to the 
different views they took of the draft, the commissioners 
met again and again for the revision and super-revision 
of it, and finally on the 1st of March, 1862, the Govern- 
ment of Prussia set the example of adopting the revised 
draft as its public law in maritime matters. 

That law has subsequently come into operation 
throughout the whole of Germany, and I cannot deny 
myself the satisfaction of here observing that the 
minutes or protocols of the deliberations of these 
commissioners, which have been fully published, afford 
the most interesting study on all questions of Maritime 
Law. 
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OPENING ADDRESS 



Delivered to the Third International General Average 
Congress at Yoek, September 26, 1864. 

It having been arranged that I, in my capacity as 
Chairman of the International General Average Com- 
mittee, am to open the proceedings of the Third Inter- 
national General Average Congress with an introductory 
statement, I beg your attention to the following obser- 
vations which I consider it my duty to address to you. 

The first public step in favour of uniformity in legis- 
lation on General Average was made by the circular 
issued May 3, 1860, by the President and General 
Secretary of the National Association for the Promotion 
of Social Science, the Chairman of Lloyd's, the Chairman 
of the London General Shipowners' Society, the Chairman 
of Lloyd's Salvage Association, and the Chairmen of the 
Chambers of Commerce, the Underwriting Associations 
and others of Liverpool, Glasgow, Hull, and Bristol. 

This circular contained, in the plainest possible lan- 
guage, the admission of these bodies that the system of 
General Average is- one which, to prevent confusion and 

B 
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injustice, pre-eminently requires that the same principles 
should be acted upon by the chief maritime nations ; that 
the uncertainty of the law on General Average is pecu- 
liarly felt; that much loss is occasioned to the mercantile 
community , and much valuable time is worse than wasted, 
through business being impeded by misunderstandings 
and irritated feelings ; that the evils of such a state of 
things are notorious and unquestioned ; that although 
the difficulties in the way of uniformity in General 
Average legislation are no doubt considerable, they are 
far from being insuperable ; and that, in order to remove 
this most unnecessary element of irritation between 
Assured and Underwriter, the most important commercial 
bodies of the chief maritime nations should be invited 
to send delegates to that meeting, which is now better 
known as the First International General Average Con- 
gress at Glasgow, As the report of the proceedings at 
this Congress is unfortunately out of print, I hope it will 
not be considered out of place if I state its principal fea- 
tures in as few words as I possibly can. The delegates 
who appeared at Glasgow and recorded their votes repre- 
sented the Netherlands Trading Company of Amsterdam, 
the Board of Trade of Boston (U. S.), the Chambers of 
Commerce of Antwerp, Bremen, Bristol, Copenhagen, 
Edinburgh, Glasgow, Hamburgh, Liverpool, Mobile, and 
New York, the Committee of Lloyd's, the Salvage Asso- 
ciations of London and Liverpool, the Boards of Under- 
writers of Boston, Copenhagen, Liverpool, New Orleans, 
and New York, and the Shipowners' Associations of 
Amsterdam, Dundee, Glasgow, Greenock, and Liverpool, 
besides Average Staters, Underwriters, Agents, and 
Lawyers from Amsterdam, Glasgow, London, Liverpool, 
and Manchester, so that thirty-eight voters appeared on 
the records. During the three days (25th, 26th, and 



GENERAL AVERAGE. 3 

27th of September) that the Congress met under the 
presidency of Lord Brougham and Lord Neaves, very 
able papers were read by some of the gentlemen present 
most competent to express opinions on the question, and 
were followed by a most interesting discussion on the 
principal points on which differences exist, viz. : — 

1. Damage done to ship and cargo by voluntary 
stranding. 

2. Damage done to ship and cargo in extinguishing 
a fire. 

3. Chafing and breakage of cargo after jettison. 

4. Damage done to cargo by discharging it at a port 
of refuge. 

5. Cutting away the wreck of masts accidentally 
carried away. 

6. Expenses of warehouse rent on cargo, reshipping 
it, and outward port charges at a port of refuge, when 
the original ship carries on the cargo from that port. 

7. Carrying a press of sail f 

8. Wages and provisions for the crew during the 
delay caused by putting into port. 

9. Contributory values of ship, freight, and cargo. 
After the expression of the differed views as to the 

principle by which each of these questions ought to be 
governed, and as to the expediency of adopting a prac- 
tical rule to modify or prevent abuse of that principle, 
the following conclusions were arrived at, vi&, : — 

Kule 1. That, as a general rule, in the case of the 
stranding of a vessel in the course of her voyage, the 
loss or damage to ship, cargo, or freight ought not to be 
the subject of General Average, but without prejudice 
to such a claim in exceptional cases upon clear proof 
of special facts. — [For, 22 votes; against, 3; majority, 
19.] 

B 2 



4 MAKITIME LEGISLATION. 

Rule 2. That the damage done to ship, cargo, and 
freight in extinguishing a fire ought to be allowed in 
General Average. — [For, 22 votes; against, 6; majority, 
16.] 

Rule 3. That the damage done to cargo by chafing 
and breakage, resulting from a jettison of part of the 
cargo, ought not to be allowed in General Average. — 
[For, 19 votes ; against, 9 ; majority, 10.] 

Rule 4, That the damage done to cargo, and the loss 
of it and the freight on it, resulting from discharging it 
at a port of refuge in the way usual in that port with 
ships not in distress, ought not be allowed in General 
Average. — [For, 19 votes; against, 6; majority, 13.] 

Rule 5. That the loss sustained by cutting away the 
wreck of masts accidentally broken ought not to be 
allowed in General Average. — For, 27; against, 2; 
majority, 25.] 

Rule 6, That the expense of warehouse rent at a 
port of refuge on cargo necessarily discharged there, the 
expense of reshipping it, and the outward port charges 
at that port, ought to be allowed in General Average. — 
[For, 24 votes ; against, 5; majority, 19.] 

Rule 7. That the damage done to ship, cargo, and 
freight by carrying a press of sail, ought not to be 
allowed in General Average. — [For, 26; against, — ; 
majority, 26.] 

Rule 8. That the wages and provisions for the ship's 
crew ought to be allowed to the Shipowners in General 
Average, from the date the ship reaches a port of refuge 
in distress until the date on which she leaves it. — [For, 
18 ; against, 11 ; majority, 7.] 

Rule 9. That when the amount of expenses is less 
than the value of the property finally saved, the con- 
tributing values of the ship, freight, and cargo ought to 
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be their values to the Owners of them, respectively, at 
the termination of the adventure. — [For, 20 ; against, 
2; majority, 18.] 

Rule 10. That when the amount of expenses i& 
greater than the value of the property saved, the pro- 
ceeds of the property so saved ought to be applied 
towards those expenses, and the excess of the expenses 
over the proceeds ought to be apportioned as if the whole 
property had finally reached its destination. — [For, 19 ; 
against, 3 ; majority, 16.] 

Rule il. That in fixing the value of freight, the 
wages and port charges up to the date of the General 
Average Act ought not to be deducted, and the wages 
and port charges after that date ought to be deducted 
from the gross freight at the risk of the Shipowner,— 
[For, 14; against, 5; majority, 9.] 

It was further resolved, without a dissentient voice, 
that the Council of this Association should cause a Bill 
to be drawn up on the basis of these Glasgow rules; that 
copies of such Bill should be transmitted to the several 
Chambers of Commerce, Boards of Underwriters, Ship- 
owners' Associations, and other Commercial Societies in 
different parts of the world, in order that they might, 
within six months, state their approval of or dissent from 
the clauses of the Bill ; and that after the Bill had been 
revised in conformity with the amendments received in 
consequence of such communications, the Council should 
recommend the legislative authorities of all Commercial 
nations to enact the same into a law. 

The Committee for Managing the Affairs of Lloyd's, 
on receipt of the report of their member who was present 
at Glasgow, passed the following resolutions at their 
meeting of the 10th of October, 1860, viz.:— 1. ' That 
the thanks of this Committee be given to the several 
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gentlemen who, at a great sacrifice of personal conve- 
nience, have come from abroad to attend the meeting at 
Glasgow on the subject of General Average, and whom 
the Committee had the honour of meeting by a deputation 
of their body/ 2. l That this resolution be communi- 
cated to each of the gentlemen, and that they be assured, 
at the same time, that this Committee take a strong 
interest in the subject discussed at Glasgow, and that 
they will gladly co operate in the endeavour to carry out 
the very desirable object sought to be attained.' 

It will be conceded that the Committee of Lloyd's 
could not have expressed their sympathy for this move- 
ment and their promise of sincere and cordial co-opera- 
tion in more appropriate terms. Unfortunately, the 
draftsman whose services had been secured by the 
Committee appointed to carry into effect the Glasgow 
resolutions was altogether prevented, first by serious 
illness, and afterwards by the pressure of other engage- 
ments, from proceeding with his task. This circum- 
stance, together with the difficulty and delay which was 
experienced in procuring a competent person to take it 
up, prevented the Committee from completing the draft 
of the General Average Consolidation Bill until the 
Spring of 1862. 

The anxiety on the part of the Council of this Asso- 
ciation to avoid any further, perhaps unnecessary, delay 
in forwarding this matter, was considered a sufficient 
reason for inviting those Commercial bodies, who had 
hitherto given their assistance, to send delegates to the 
Second International General Average Congress, which 
it was proposed should be held in the month of June, 
1862, in the Metropolis. 

The readiness with which some of the most influential 
Commercial bodies above-named gave notice of the nomi- 
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ftation and the departure of delegates must be taken as 
a practical proof, that although it was exceedingly to be 
regretted that the Glasgow resolution, fixing a period of 
six months for the consideration of the draft Bill, could 
not be carried out to the letter, those Commercial bodies 
who intended to persevere in the movement did not find 
any real obstacle in doing so. 

The delegates who eventually appeared in London 
represented the Netherlands Trading Company of Am- 
sterdam; the Board of Trade of Boston (U. S.); the 
Chambers of Commerce of Antwerp, Copenhagen, and 
Edinburgh ; the Boards of Underwriters of Amsterdam, 
Antwerp, Boston (U. S.), Copenhagen, Liverpool, and 
Rotterdam; and the Shipowners' Associations of Amster- 
dam and Liverpool ; besides Average Staters, Barristers, 
Underwriters and Merchants. 

The Congress met on the 6th, the 9th, and the 12th 
of June, under the presidency of Dr. Travers Twiss, but 
only for a couple of hours at each time, to hear the report 
of the preliminary Committee which had been appointed 
to examine the draft Bill. After a careful examination 
of the 126 clauses or sections it contained, this prelimi- 
nary Committee decided — 1st, that 29 sections should 
be publicly discussed ; 2nd, that 22 sections, to which 
amendments had been proposed, should be so amended ; 
3rd, that 30 sections should be struck out altogether; 
4th, that 5 sections should be reconstructed by the 
draftsmen ; 5th, that only 40 sections could be passed 
as originally proposed. 

At a meeting of the delegates on June 13, it was 
resolved unanimously : — 

' 1 . That in consequence of the misconceptions which 
have taken place since the Glasgow meeting of the 
National Association for the Promotion of Social Science, 
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with regard to the General Average question, another 
mode of proceeding on this very important question be 
adopted. 

4 2. That for the purpose of attaining this object, a 
Committee be formed, in order to decide upon and bring 
into shape a Bill or series of resolutions, having for their 
object the establishing of one uniform system of General 
Average throughout the Mercantile world, 

4 3. That, in the opinion of this meeting, this object 
will be best attained if no steps be taken in this matter 
without the sanction of such Committee.' 

The fourth resolution was a list of the members who 
should form the International General Average Com- 
mittee, which some time later was, by a resolution of 
the Council, made a Committee of this Association, 
under the Jurisprudence and Law Amendment Depart* 
ment. 

This Committee at once entered zealously upon their 
task ; a very able report, written by their secretary, to 
show the principal differences between the more gene- 
rally-used systems of General Average, was published 
and communicated to its different members, together 
with the Projet de Code (submitted by Messrs, Engels 
and Van Peborgh, of Antwerp), the compilation of the 
Danish laws on General Average (emanating from 
Messrs. Gram, Suenson, and Thune, of Copenhagen), 
and the translation of the new German law on Averages 
and Salvages (issued by myself); and the different 
members of the Committee were each of them invited 
to prepare a statement of their opinion upon the several 
questions raised in the report, and the reasons in sup- 
port of them. 

The 1st May 1863 having been fixed as the date for 
the receipt of these statements, each member of the 
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Committee received a copy of the same, with the request 
that, before September 1, 1863, a final statement of 
opinion should be prepared, showing in what respects 
(if any) his previous opinion had been modified by the 
arguments of other members ; and, if he retained his 
original opinion, stating any objection he might wish to 
urge against the arguments of those opposed to him. 

Of the sixteen members of the Committee, fourteen 
furnished their respective observations in ten pamphlets, 
and six members further supplied the Committee, in five 
pamphlets, with their final statements of opinion on the 
questions at issue. 

Although the majority of those I have the privilege 
to address will have had an opportunity of perusing the 
report and the observations of the different members of 
the Committee, I suppose it will be of advantage to the 
discussions of this Congress if I state in general terms 
their contents. 

The report which was divided into six sections, viz. — 
1st, preliminary observations ; 2nd, leading principles ; 
3rd, definitions ; 4th, sacrifices — a, of cargo — 6, of 
ship's materials ; 5th, extraordinary expenses ; 6th, con- 
tributions — raised, in reality, 23 questions, on which an 
expression of opinion was considered serviceable ; and as 
several members of the Committee had not been present 
when the Glasgow resolutions were passed, it was quite 
natural that, in order to ascertain the opinions of all the 
members on all questions at issue in this controversy, 
the discussion on the Glasgow points should be re- 
opened. 

Now, the first nine questions raised by the report re- 
ferred most immediately to the leading principles and 
definitions, in their different bearings, as to whether the 
common safety from danger of total loss, or the common 
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benefit, that is, the completion of the adventure, should 
be considered the leading principle of the International 
General Average Law. 

It is well known that the common safety theory has 
been that which is commonly called the English prac- 
tice ; whereas upon the common benefit theory the other 
maritime nations of the world had mainly based their 
practice. 

Of the fourteen members of the Committee who ex- 
pressed their opinion, only one was in favour of the 
common safety theory, while thirteen declared themselves 
in favour of the common benefit theory; so that the 
great principle which had been carried by the adoption 
of the Glasgow resolutions was confirmed by a very 
large majority. 

The 10th question refered to cargo sacrificed on 
account of its vice-propre — a point not raised in Glas- 
gow — and was unanimously decided as not allowable in 
General Average, for the article is by its own default 
itself the cause of the danger. 

In the consideration of the 11th question, refering to 
jettison of deck cargo — another point not raised in 
Glasgow — I imagine the enactment of the new German 
law, which only admits jettisoned deck cargo as General 
Average on coasting voyages, must have had consider- 
able influence upon the opinions of the majority of the 
voting members ; for although the business avocations 
of many must have made them aware that, for certain 
trades, particular vessels are built which will load one- 
fifth, or even one-fourth of their whole cargo on deck, 
the votes were expressed in a manner which showed 
that considerable doubt existed on the subject. I find 
five votes were given in favour of the proposal; five 
votes aimed at restricting the proposal to coasting 
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voyages ; and of the remaining two votes, one totally- 
negatived the proposal, and the other in fact did the 
same by proposing that any such jettison should be 
divided between the Shipowner and the Owner of the 
deck cargo. 

The 12th question — damage to cargo in effecting 
jettison — corresponding to the third Glasgow resolution, 
produced five opinions in favour of reversing that reso- 
lution, while two of the five votes adhering thereto 
were accompanied by a declaration that such adhesion 
was only given because the resolution had been passed 
at Glasgow. 

The thirteen votes given upon the 13th question — 
•damage to cargo by forced discharge — entirely confirmed 
the 4th Glasgow resolution, to which it was similar. 

The 14th question — damage to cargo in extinguishing 
a fire — treated of in the 2nd Glasgow resolution, was 
confirmed by eight votes. 

Upon the 15th question — loss of cargo by a sale to 
raise funds — the report proposed that such loss should 
be treated like a Bottomry, that is, apportioned over the 
expenses for which it was sold, and that any profit 
should belong to the Owner of the goods. Five of the 
eight votes given adopted the proposal purely; one 
added that the Shipowner should be indemnified for 
loss of freight ; and five were of opinion that, whereas 
the loss should be made good as proposed, any profit 
arising should not belong to the Owner of the goods, 
but should be for the benefit of the common ad- 
venture. 

The 16th question — the cutting away of wreck — was 
considered by the 5th Glasgow resolution not admis- 
sible in General Average. This was confirmed by ten 
votes against one vote. 
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The 17th question — damage by scuttling a ship to 
put out a fire — was included in the 2nd Glasgow reso- 
lution, and here declared allowable in General Average 
by four votes against one. 

The 18th question — damage by intentional stranding 
— will, I suppose, give rise to a very interesting debate 
among us. The 1st Glasgow resolution stated that 
such damage was, as a general rule, not admissible in 
General Average, but without prejudice to a claim in 
exceptional cases upon clear proof of special facts. The 
vagueness of the wording of this resolution must prove, 
even to those who did not attend the Glasgow Congress, 
that the argumentations on both sides were so nice that 
it was impossible to come to an understanding upon any 
other basis. It is not unlikely that, this being the case, 
the 1st Glasgow resolution would have been confirmed 
by the majority of the Committee, if the new German 
law had not made an enactment which, according to my 
humble opinion, ought to satisfy everybody, in conse- 
quence of its meeting, in the plainest terms, the prin- 
ciples involved. I find that four votes were decidedly 
in favour of the German enactment, and one vote par- 
tially so ; whereas, one vote was given in favour of the 
Glasgow resolutions ; and to the other eight votes various 
restrictions were attached, the analysis of which I cannot 
undertake at the present moment. 

Upon the 19th question — damage by carrying a press 
of sail — the 7th Glasgow resolution was confirmed by 
six votes. 

The 20th question — the port of refuge expenses — 
which had been declared by the 6th Glasgow resolution 
as admissible in General Average, was confirmed by 
thirteen votes against one vote. 

The 21st question treated of two points — wages and 
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provisions of the crew at a port of refuge, and loss of 
market. The first part of this question was, in conformity 
with the 8th Glasgow resolution, considered to be admis- 
sible in General Average by eleven votes, against three 
who held it inadmissible either on principle or for prac- 
tical reasons. The seven votes which were given on 
the second part of the question were unanimous in not 
allowing the loss of market in General Average. 

Upon the 22nd question — contributing values — ten 
votes were given in conformity with the 9th Glasgow 
resolution, which considered the ultimate value liable, 
against one vote which was in favour of the value at the 
port of refuge. 

The 23rd and last question— deductions from freight 
— regulated by the 11th Glasgow resolution, gave rise 
to a very interesting discussion in one of the preliminary 
meetings to the London Congress, where a proposal was 
made to modify the present practice by fixing upon a 
certain proportion of the freight to contribute to the 
General Average. The German law having adopted a 
similar principle, which, for practical reasons, would 
undoubtedly be very acceptable, it is to be regretted 
that only six members expressed their opinion on the 
subject at all, and these six were equally divided between 
adhering to the old practice and the adoption of a fixed 
proportion ; so that, in reality, this remains an open ques- 
tion, whereupon an interesting debate may be expected. 

After having here briefly stated how the opinions of 
the members of the Committee were expressed on the 
different questions at issue, I may now observe that 
some of our members who had been in favour of pro- 
posing to this Congress to adopt as a basis for discussion 
either the new German law, or Messrs. Engels* and Van 
Peborgh's Projet de Code, altered their opinion, and 
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prefering that the English members of the Committee 
should themselves prepare a draft Bill for this purpose, 
this course was ultimately decided on, and the Circulars 
of the 1st March with which the Committee presented 
to those who had already taken, or could be expected 
to take, an interest in our movement, the volumes of 
our transactions, also handed them the draft Bill for the 
discussion of which we are here assembled. 

The Committee is quite aware that this draft Bill does 
not contain everything which it might be desirable to 
embody in an Act on General Average ; but it appeared 
to those members of the Committee who had the princi- 
pal charge of its action, that the differences of opinion 
still existing on the most important principles of General 
Average would inevitably necessitate at least a postpone- 
ment of this public discussion, if they were not satisfied 
with those enactments which they have now been 
enabled to present; and I do not hesitate to say, that 
the amendments proposed by some very eminent and 
learned persons in the law of General Average, prove to 
me very decidedly that a very large and respectable 
majority is of the Committee's opinion, that we do not 
absolutely require a complete codification on General 
Average. But for our purpose — I mean for the estab- 
lishment of international uniformity — it will suffice 
that the important principles proposed in our draft Bill 
should be agreed upon and carried into effect. 

I ought to observe, that Dr. Travers Twiss having 
revised and approved of the draft Bill now before you, 
it is sufficiently vouched as containing nothing objec- 
tionable in respect of legal phraseology. 

I have now to say a few words as to some of the ob- 
servations which are contained in the pamphlet of the 
learned delegate whom the Governments of Hamburgh 
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and Lubeck did us the honour to send to this Congress, 
and which I am sorry to say would, if the case as stated 
were in reality borne out by the facts, show considerable 
shortsightedness on the part of the members of the 
International General Average Committee. The learned 
delegate states that four classes of persons are princi- 
pally interested in our movement, viz. : — 

1. The Shipowners and Merchants. 2. The Under- 
writers. 3. The Average Staters. 4. The Lawyers. 

Now, I think, that if he considers the various avoca- 
tions of the sixteen members composing our Committee, 
he will find that all these classes are fully represented 
in it; and there will then only remain his objection 
that from the secluded life the Committee has led, the 
different foreign governments have not been sufficiently 
interested in the movement. 

That her Majesty's Government views this movement 
with great interest, and is willing to assist, as far as lies 
in its power, in the attainment of uniformity in Inter- 
national General Average Legislation, her Majesty's 
Consular officers were authorised to declare to the 
governments of their respective districts, at the request 
of the Liverpool Chamber of Commerce, which body 
was among the first originators of this movement. 

With reference to the other Governments which are 
not represented among us, I can only say that a perusal 
of the correspondence and papers of the Committee will 
satisfy everybody that we did what we possibly could 
to obtain the largest possible co-operation, both here 
and abroad. But if we consider that the principal 
obstacle to the attainment of uniformity in International 
General Average Legislation does not arise abroad — for 
only slight differences on the minor points under dis- 
cussion exists among the other maritime nations, but 
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is attributable to the pertinacity with which, in this 
country, the principles hitherto acknowledged have been 
adhered to ; then, I think, the most natural course of 
proceeding was to invite as much voluntary co-operation 
as possible from abroad, for the discussion and deter- 
mination of what our international law ought really to 
be, without engaging to propose such law for the adop- 
tion of foreign Governments before it had been adopted 
and passed by the British legislature. 

The Committee intend to follow with this law the 
same course as had been pursued with reference to some 
other enactments — as, for instance, the navigation clauses 
of the Merchant Shipping Amendment Act, of 1862, 
which were first passed in this country, and adopted 
by the other maritime nations, who would certainly feel 
less objection when they saw that what the British go- 
vernment submitted for their adoption was the result 
of the discussions of an International Congress of gentle- 
men so well qualified to assist therein. 

The Committee has strengthened itself by inviting to 
its deliberations the delegates who have expressed their 
willingness to assist cordially in its labours, and it is 
to be hoped that, after this Congress has arrived at a 
determination as to what clauses the draft Bill is to 
contain, the Committee may be empowered to take im- 
mediate steps to lay the results of the labours of the 
Congress before the Board of Trade, at the time most 
convenient to insure the attendance of the delegates 
who here honour us with their presence. 

I sincerely hope that the third Congress may really 
succeed in leading to a practical result. 
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The International General Average rules framed at 
the above Congress are as follows : — 

Jettison of Deck Cargo. 

I. A jettison of timber or deals, or any other descrip- 
tion of wood cargo, carried on the deck of a ship in 
pursuance of a general custom of the trade in which 
the ship is then engaged, shall be made good as General 
Average, in like manner as if such cargo had been 
jettisoned from below deck. 

No jettison of deck cargo, other than timber or deals, 
or other wood cargo, so carried as aforesaid, shall be 
made good as General Average, 

EvJy structure not buuTin ««h the frame of the 
vessel shall be considered to be a part of the deck of 
the vessel. 

Damage by Jettison. 

II. Damage done to goods or merchandise by water 
which unavoidably goes down a ship's hatches opened, 
or other opening made, for the purpose of making a 
jettison, shall be made good as General Average, in case 
the loss by jettison is so made good. 

Damage done by breakage or chafing, or otherwise 
from derangement of stowage consequent upon a jetti- 
son, shall be made good as General Average. 

Extinguishing Fire on Shipboard. 

III. Damage done to a ship and cargo, or either of 
them, by water or otherwise in extinguishing a fire on 
board the ship, shall be General Average. 

Cutting away Wreck. 

IV. Loss or damage caused by cutting away the 
wreck or remains of spars, or of other things which 

c 
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have previously been carried away by sea peril, shall 
not be made good as General Average. 

Voluntary Stranding.. 

~ V. When a ship is intentionally run on shore 
because she is sinking or driving on shore or rocks, 
no damage caused to the ship, the cargo, and the 
freight, or any or either of them, by such intentional 
running on shore, shall be made good as General 
Average. 

Carrying a Press of Sail. 

VI. Damage occasioned to a ship or cargo by carry- 
ing a press of sail shall not be made good as General 
Average* 

Port of Refuge Expenses. 

VII. When a ship shall have entered a port of refuge 
under such circumstances that the expenses of entering 
the port are admissible as General Average, and when 
she shall have sailed thence with her original cargo, or a 
part of it, the corresponding expenses of leaving such 
port shall likewise be so admitted as General Average j 
and whenever the cost of discharging cargo at such 
port is admissible as General Average, the cost of re- 
loading and stowing such cargo on board the said ship, 
together with all storage charges on such cargo, shall 
likewise be so admitted. Except that any portion of 
the cargo left at such port of refuge, on account of its 
being unfit to be carried forward, or on account of the 
unfitness or inability of the ship to carry it, shall not 
be called on to contribute to such General Average. 

Wages and Maintenance of Crew in Port of Refuge. 

VIII. When a ship shall have entered a port of refuge 
under the circumstances defined in Section VII., the 
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wages and cost of maintenance of the master and 
mariners, from the time of entering such port until the 
ship shall have been made ready to proceed upon her 
voyage, shall be made good as General Average. Except 
that any portion of the cargo left at such port of refuge 
on account of its being unfit to be carried forward, or 
on account of the unfitness or inability of the ship to 
carry it, shall not be called on to contribute to such 
General Average, 

Damage to Cargo in Discharging* 

IX. Damage done to cargo by discharging it at a port 
of refuge shall not be admissible as General Average, in 
case such cargo shall have been discharged at the place 
and in the manner customary at that port with ships 
not in distress. 

Contributory Value** 

X. The contributions to a General Average shall be 
made upon the actual values of the property at the 
termination of the adventure, to which shall be added 
the amount made good as General Average for property 
sacrificed ; deduction being made from the shipowners' 
freight and passage money at risk, of 2-5ths of such 
freight, in lieu of crew's wages, port charges, and all 
other deductions; deduction being also made from the 
value of the property of all charges incurred in respect 
thereof subsequently to the arising of the claim to 
General Average. 

XI. In every case in Which a sacrifice of cargo is 
made good as General Average, the loss of freight, if 
any, which is caused by such loss of cargo, shall like- 
wise be so made good. 
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II. 



THE INTERNATIONAL LAW OF AFFREIGHTMENT, . 
Adopted by the Conference at Sheffield, October 1865. 

I. To establish, as a general rule, that freight should 
not be due until the voyage be accomplished, i.e. until 
delivery of the cargo at the port of destination, unless 
where a special agreement is made to the contrary. 

II. If in the course of the voyage the ship, in conse- 
quence of the perils of the sea, arid not through any 
default on the part of the captain or owner, has become 
unseaworthy, and not in a state to accomplish her 
voyage, the captain shall act as thfc agent for all con- 
cerned,' and, if prudent and practicable, shall forward the 
cargo to its destination by other vessel or vessels; and 
in this case he shall, upon delivery, have a claim for the 
whole of the freight due under the original charter-party 
(or bill of lading), although in consequenceof the cargo 
having been forwarded the goods have been transported 
at a lower freight. But the captain of the original 
vessel is liable for the forwarding freight. 

If, on the contrary, the forwarding freight is equal 
to or greater than the original freight, the captain can 
claim no freight, but the owner of the cargo will be 
liable for the whole of the forwarding freight. 

If the captain does not forward the cargo, he has not 
any claim for freight. 

The system of pro rata freight is entirely abolished. 

III. If the owner of the cargo, or any part of it, wish 
to withdraw it before the termination of the voyage, in 
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spite of the offer of the captain to forward it to its des- 
tination, such owner, upon taking delivery at an inter- 
mediate port or place, shall be liable for freight for the 
whole voyage,- and shall give good and sufficient bail for 
any general average, salvage, or other expenses which 
may attach to the same. v 

IV. No freight is due upon goods jettisoned or sacri- 
ficed for the common benefit, and for those sold to raise 
the necessary fonds for defraying expenses incurred for 
the common benefit ; but the owner has a claim oil 
General Average for all loss of freight caused by such 
sacrifice. 

V. No freight is due upon goods lost by perils of the 
sea, nor for those taken by public enemy or by pirates. 

Nor upon any goods sold or destroyed in consequence 
of perils of the sea, in any port or place other than the 
port of destination. 

VI. If the captain save the goods from shipwreck, or 
if he recapture them from the enemy or from pirates, 
and if, being in a state to be transported to their desti- 
nation, he delivers them, then he shall be entitled to the 
whole freight ; if not, he shall be entitled to none, but 
without prejudice to his claim for wages and expenses 
while engaged in recovering the goods. 

VII. The total freight is due upon delivery of the 
cargo at the port of destination, although diminished or 
deteriorated by perils of the sea, if the consignee takes 
delivery, and in this case the consignee is bound to take 
delivery of all consigned to him by the same bill of 
lading, or, when goods are in bulk, by the same ship. 
If the consignee will not take delivery, the captain, after 
due authorisation, may sell such goods to pay his freight, 
and for any deficiency has no recourse against the con- 
signee or shipper, except there be an express stipulation 
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to the contrary. But in no case shall the captain be 
entitled to receive on a cargo, deteriorated during the 
voyage, a larger amount of freight than he would have 
received if the cargo had been delivered in the same 
state in which it was shipped. 

VIII. Advance on account of freight is always liable 
to be refunded in all cases involving non-payment of 
freight, except where it is stipulated to the contrary. 

IX. The owner shall have an absolute lien on the 
cargo for the freight and dead freight. 

X. The contribution of freight to General Average 
shall be regulated according to the first paragraph of 
{Section X, of the York Eules,* 

•Vide p. 19. 
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III. 

The Right Honourable Sir Stafford H. Northcote, C.B., M.P., 

- President of the Board of Trade. 

Sir, — I have the honour to hand to you a memorial 
drawn up on behalf of certain merchants, subjects of 
the Kingdom of Belgium, regarding a decision of the 
Judicial Committee of H. M. Privy Council in a matter 
of appeal frpm the High Court of Admiralty. 

The Appellants were the owners of cargo on board of 
a Belgian ship, which came into collision with a British 
ship on the high seas. The British ship was found to 
blame for the collisioji, but the redress, which could be 
awarded to the owners of the Belgian ship and her 
cargo, was held by the Admiralty Court to be limited 
by the provisions of the 54th section of the Merchant 
Shipping Amendment Act to the sum of eight pounds 
for each ton of the British ship, and the Judicial Com- 
mittee of H. M. Privy Council confirmed the interpre- 
tation which the Admiralty Court had given to that 
statute. The merchants, on behalf of whom the" memo- 
rial has been prepared, conceive that the British tribu- 
nals, in applying the limitations of the British Munici- 
pal Law to a case of injury done by a British ship to a 
Belgian ship and cargo on the high seas, have infringed 
a very important principle of International Maritime 
Law, inasmuch as no treaty engagement that such limi- 
tation shall apply to Belgian ships in cases of collision 
beyond the limits of British jurisdiction has been 
entered into between Great Britain and Belgium, whilst 
the Belgian tribunals afford to the owners of British 
ships and cargoes in cases of collision with Belgian ships 
pn the high seas as ample a remedy as heretofore. 
There is thus no longer any reciprocity between the 
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two nations in respect of the redress which their mari- 
time tribunals afford in cases of collision on the high 
seas. 

The memorial was originally prepared with the design 
of invoking the diplomatic intervention of the Belgian 
Government with Her Majesty's Government in the hope 
of obtaining thereby some more adequate compensation 
for the injury inflicted upon the Belgian merchants than 
that which the decision of the British tribunals has 
supplied. That design having for various reasons been 
abandoned, I have the honour to submit the subject- 
matter of the memorial to the attention of the President 
of the Committee of Privy Council for Trade, in the 
hope that the principles involved in it may be thought- 
fully weighed when the time for the revision of the 
British Statute Law shall arrive. 

I have the honour to be, Sir, 
Your obedient humble servant, 

Ernst Emil Wendt. 

15 Fenchurch Buildings, London, E.C. : 
26th November 1866. 



Memorial of J. F. Cail, A. Halot, and Company, of Brussels, 
Merchants, and others, the owners of part of the cargo 
laden on board the Belgian steamship € Marie de Brabant.' 

Your Memorialists are Belgian subjects, owners oi 
merchandise laden on board the Belgian screw steam- 
ship * Marie de Brabant/ which sailed from Antwerp, 
bound to different ports in the Mediterranean and 
Black Seas, in the month of April 1863. The Belgian 
ship was pursuing her voyage in the Mediterranean Sea 
on 15th May 1863, when at about 2.30 a.m. she was 
run into by the British screw steamship * Amalia/ and 
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was, with all her cargo, totally lost. The British ship, 
at the time of the collision, was bound for the port of 
Liverpool, where she arrived on 26th May 1863 ; and on 
the 8th June following an action in rem against the 
British ship was instituted by your Memorialists in the 
High Court of Admiralty of England. 

The Judge, assisted by Trinity Masters, heard the 
cause on 5th August 1863, and pronounced the British 
ship to be solely to blame. 

There were other actions brought at the same time 
against the British ship on behalf of the owners of the 
Belgian ship and also on behalf of the owners of other 
portions of the cargo lost on board her, and the Judge 
of the Admiralty Court heard and decided all the actions 
at the same time. 

Your Memorialists are perfectly satisfied with the 
decision of the High Court of Admiralty of England in 
respect of the blame of the collision, but they find them- 
selves aggrieved by reason of the benefit which they 
would have derived by proceeding against the British 
ship in a Belgian Court exercising Admiralty jurisdic- 
tion. It has always been regarded as one of the advan- 
tages of proceeding in rem in the Admiralty, that a 
foreign plaintiff, in whatever country the Admiralty 
jurisdiction is exercised, will be entitled to the benefit 
of the same marine laws which would be administered 
to him in his own country. Sir Leoline Jenkins, one of 
the highest of British authorities on matters of maritime 
law, in reporting to the Crown, that the owners of a 
French ship might have justice done to them in the 
Admiralty Court of England, observes : — ' Having the 
authority of two such eminent persons in the law (the 
Attorney-General and the Solicitor-General) that this 
cause of spoil is cognisable in the Admiralty, I will only 
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$dd besides, that it has been always so till some late in- 
terruptions, and it is not without special satisfaction to 
& foreign plaintiff that he shall have the benefit of the 
mme marine laws here that we are judged by in his 
country* ( ; I4fe of Sir Leoline Jenkins/ vol. ii. page 
764). 

Your Memorialists submit that in the proceedings 
instituted by them against the British ship in the High 
Court of Admiralty of England they have not had the 
benefit of the same marine law in respect of compensa- 
tion for the damage caused to them by the wrongful 
navigation of the British ship as would have been ad- 
ministered to them in their own country if the British, 
ship had come within the jurisdiction of the Belgian 
Crown, and as would have been administered to the 
owners of the British ship if they had proceeded in a 
cause of collision against a Belgian ship in a Belgian 
Court exercising Admiralty jurisdiction. 

Your Memorialists submit that it is a maxim of 
Admiralty Law that delictum in respect of a collision 
between two ships on the high seas gives rise to a 
maritime lien, which travels with the wrong-doing. ship 
into whosoever possession it may pass. This doctrine 
was fully recognised by the Judicial Committee of Her 
Majesty's Privy Council in the case of the 4 Bold 
Buccleugh' ('Moore's Privy Council Reports/ vn. page 
.284). This maritime lien is the foundation of a right 
of action against the wrong-doing ship in all Admiralty 
.Courts; the action in rem being a proceeding which the 
Admiralty jurisdiction has inherited from the jurispru- 
dence of ancient Rome, which, when it authorised an 
injured party to proceed by way of arrest against the 
thing itself which had done the damage, instead of pro- 
ceeding against the owners of the. thing, by citing them 
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personally, made the res itself liable to the full extent 
of its value to make good the plaintiff's damage. This 
measure of compensation, which is the peculiar feature 
of the proceeding in rem under the Roman law, has. 
been found by experience to be so consistent with equity 
and public policy as regards the navigation of ships, that 
it has been incorporated by the legislatures of most 
European nations into their municipal codes as a govern- 
ing rule for the courts which administer their territorial 
law in regard to the personal wrongs of their subjects, 
whoever ™ y be tJL. <UiicH i distu^edto 
the common law of nations in regard to maritime torts 
on the high seas. The result of this positive legislation 
has been that, until the judgment recently delivered by 
the High Court of Admiralty of England upon the 
claim of your Memorialists, the same measure of com- 
pensation in causes of damage on the high seas has been 
administered in the municipal courts both of Great 
Britain and of Belgium, and in the Admiralty Court of 
each country. It is submitted, however, by your Me- 
morialists that the foundation upon which the practice 
of the Admiralty Court in either country rests is differ- 
ent from that upon which the practice of the municipal 
courts proceeds, and that whilst the latter is the creation 
of the territorial legislature, and may be varied at its 
pleasure, the former can only be subject to regulations 
which are consistent with the law of nations. 

Tour Memorialists have on this head the support of 
the high authority of Lord Stowell and Sir John Nicholl, 
who declined to apply the municipal law of Great Britain 
on occasions when it was sought to invoke it into the 
Admiralty Court as the governing rule for measuring 
the compensation to be awarded for damage in suits 
between British and foreign vessels ; Lord Stowell waa 
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called upon to apply the rule of the British statute 
(53 Geo. III. c. 159, s. 1), which limits the responsi- 
bility of the owners of ships to the value of the ship and 
its freight, in the case of the c Carl Johan,' a Swedish 
Vessel, which had been in collision on the high seas with 
the 4 Edward,' a British vessel ; but he refused, saying 
that the British statute was one of domestic policy, and 
that with reference to foreign vessels it only applied to 
oases where the advantages and disadvantages of such; a 
yule were common to them and to British vessels ; that 
if all States adopted the same rule there would be no 
difficulty, but that no such general rule was alleged, and 
that if the law of Sweden adopted such a rule it would 
apply to both countries, but that. Sweden could not 
claim the protection of the statute without affording a 
similar protection to British subjects in similar cases.- 
Sir John Nicholl, in quoting this judgment of Lord 
Stowell, and commenting upon it, in the. case of the 
'Girolamo' (3 'Haggard's Admiralty Reports,' p. 187), 
observed that— ' Lord Sto well's judgment appears to be 
a direct authority that these Acts, however binding on 
the municipal courts, nay, possibly, even on the Admi- 
ralty Court as between subject and subject, yet cannot 
be set up by a foreign ship in -the Admiralty jurisdiction;' 
and in an earlier part of the same case (p. 184), the 
same learned Judge explains the principle upon which 
his view proceeds, remarking that—' There is another 
ingredient of some importance in this case, this defence 
(namely, the statutory limitation of responsibility) is set 
up by a foreign owner in behalf of a foreign ship in a 
court governed by the principles of international law,- 
and a question arises whether a foreigner can in a suit 
in this Court set up as a defence a municipal law made 
to regulate municipal courts only, and contrary ta those 
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general rules of law which prevail amongst commercial 
nations. Reciprocity or mutuality has always been con- 
sidered as one of the leading principles of justice in 
questions arising between nation and nation. For ex- 
ample, by our municipal law this country established the 
principle of restitution upon payment of salvage in cases 
of recapture of British property from the enemy not- 
withstanding pernoctacio infra prcesidia or any of those 
old general rules by which the property of the former 
owners was held to be extinguished, but the application 
of this rule to the property even of our allies in the late 
war was held to depend entirely upon its reciprocity. 
Thus, in the case of the u St. Iago" (cited in the " Santa 
Cruz/' 1 Chr. Rob. p. 63) the property was adjudged as 
prize to the recaptors on the ground of its not being 
shown that restitution of the property of an ally upon 
payment of salvage was the rule of the Spanish law ; and 
in the case of the u Santa Cruz " itself, the same principle 
was applied with respect to Portugal, but upon the 
country afterwards engaging prospectively to restore 
upon payment of salvage British property recaptured by 
Portuguese subjects, the rule was made mutual.' 

Your Memorialists submit that the reciprocity which 
Lord Stowell and Sir John Nicholl require as an essen- 
tial condition to authorise a Court of international law 
to apply a positive rule enacted by the legislature of the 
State in which the Court sits to the subjects of another 
State, does not exist unless the courts of the other State 
apply the same rule in analogous cases which come before 
them ; in other words, the courts of each State must be 
authorised and allowed by their respective legislatures 
to apply one and the same rule ; but the learned Judge 
of the High Court of Admiralty, in dealing with the 
claim of your Memorialists, has proceeded upon a dit 
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ferent view of the principle of reciprocity when he says 
that — * If the statute in question (25 & 26 Vict. cap. 10) 
gives the right of limited liability to the British ship- 
owner and the foreign shipowner alike, if there be 
perfect reciprocity, then complete justice is done, and 
the former objection, that it was unjust to give relief to 
the British owner when a similar relief was denied to the 
foreigner, is removed/ Your Memorialists submit that 
Lord Stowell and Sir John Nicholl did not hold them- 
selves precluded by the language of the British statute 
from giving the same relief to both British and foreign 
shipowners alike, but they declined to extend to Swedish 
shipowners the relief which was given to all shipowners 
in general words by the statute, because there was no 
reciprocity in such matters between Great Britain and 
Sweden, in other words, because a different rule pre- 
vailed in the Swedish courts. 

The mode in which the learned Judge of the High 
Court of Admiralty came to apply the British statute to 
the claims of your Memorialists may be thus briefly 
stated : — 

The owners of the British ship, the Defendants, im- 
mediately upon the Plaintiffs instituting their action 
in rem against the ship under the Admiralty law, insti- 
tuted a suit against the Plaintiffs personally, in the 
Admiralty Court, under the provisions of two British 
statutes. One of these statutes (24 Vict. c. 10) was 
passed in 1861, and enacted, that whenever any ship is 
under arrest of the High Court of Admiralty, the said 
Court shall have the same powers as are conferred upon 
the High Court of Chancery in England by the ninth 
part of the 4 Merchant Shipping Act, 1854.' It may be 
observed that the ninth part of the Merchant Shipping 
Act had been held by the learned Judge up to the 
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passing of 24 Vict. c. 10 to apply only to British 
ships. 

The other statute (25 and 26 Vict. c. 10), entitled the 
Merchant Shipping Amendment Act, 1862, has enacted 
that * the owners of any ship, whether British or foreign, 
shall not in cases where without their actual fault or 
knowledge any loss or damage is by reason of the im- 
proper navigation of such ship caused to any other ship 
or boat, or to any goods, merchandise, or other things 
whatever, on board any other ship or boat, be answer- 
able in damages to an aggregate amount exceeding 
eight pounds for each ton of the ship's tonnage.' 

The learned Judge of the High Court of Admiralty 
held that he was bound to apply the provisions of this 
British statute to the claim of your Memorialists, al- 
though the cause of action did not arise in British 
waters, and to hold that your Memorialists were not 
entitled to compensation up to the value of the res 
itself, but only up to the arbitrary limit of eight pounds 
per ton of the tonnage of the British ship. 

Your Memorialists have been led to believe, from 
studying the course of decisions in the High Court of 
Admiralty of England, that it was an axiom of interna- 
tional law recognised by those Courts that no State has 
authority to bind by its territorial law any but its own 
members or such members of other States as are within 
its territory, and that it was a principle of international 
jurisprudence admitted by those Courts, that Courts 
administering the law of nations are bound so to narrow 
the interpretation of the general language of municipal 
statutes as to keep them in harmony with the law of 
nations. Lord Stowell has affirmed this principal in the 
case of 4 Le Louis ' (2 Dodson, p. 239), when he says that 
4 neither a British Act of Parliament nor any Commis- 
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sion founded on it can affect any right or interest of 
foreigners, unless they are founded upon principles 
and" impose regulations which are consistent with the 
law of nations. That is the only law which Great Britain 
can apply to them, and the generality of any terms 
employed in an Act of Parliament must be narrowed 
in construction by a religious adherence thereto.' 

Your Memorialists submit that when the owner of 
an American ship, the ' Wild Ranger,' which had been 
arrested in a cause of collision in the Admiralty Court 
by the owner of a British vessel, filed a petition under 
24 Vict. c. 10, s. 13, for a declaration of limited liability 
in its favour under the provisions of the Merchant 
Shipping Act, 1854, the learned Judge of the High 
Court of Admiralty held that the American Defendant 
was not within the beneficial operations of the Merchant 
Shipping Act, 1854, s. 504, although the language of the 
section is most general, viz. 4 No owner of any sea-going 
ship, where any loss or damage is by reason of the im- 
proper navigation of such ship without his actual fault 
or privity caused to any other ship or boat, or to any 
goods, merchandise, or other things whatsoever, on 
board any other ship or boat, shall be answerable in 
damages beyond the value of his ship and the freight/ 
The collision in the case of this American ship had 
occurred on the high seas, and the American shipowner 
claimed the benefit of the statute as being the leas fori, 
on the principle that the lea; fori is a conclusive rule in 
all questions of remedy. But the learned Judge of the 
High Court of Admiralty held that the Court of Chan- 
cery had rightly decided in the case of Cope v. Doherty 
(2 De Gex and Jones, p. 614) that the British statute, 
giving limited liability, did not apply to foreign ships 
on the high seas, and that it made no difference in the 



CASE OF THE 'MARIE DE BRABANT/ 33 

« 

construction of the statute whether the foreign ship 
came into collision with another foreign ship, as in Cope 
v. Doherty, or with a British ship, and the learned 
Judge went on to cite a passage from the decision of 
Vice-Chancellor Wood in the General Iron Screw Collier 
Company v. Sehurmanns (1 Johnson and Hemming, 
193) in the following words : — ' I adhere to the opinion 
which I expressed in Cope v. Doherty, that a foreign 
ship meeting a British ship on the open ocean cannot 
be abridged of any of her rights by any Act of the 
British legislature.' 

The learned Judge of the High Court of Admiralty 
on this occasion held himself bound to put the same 
construction on the British statute in regard to limited 
liability as the Court of Chancery had done, and declined 
to apply it to the owners of foreign ships which came 
into collision with British ships on the high seas. 

The same learned Judge, in deciding upon the claims 
of your Memorialists, has held that he was bound to 
draw a substantial distinction between the words of the 
Merchant Shipping Act, 1854, which says that c no owner 
of any sea-going ship shall be answerable in damages/ 
and the words of the Merchant Shipping Amendment 
Act, 1862, which says that * the owners of any ship 
whether British or foreign shall not be answerable in 
damages.' 

In construing the latter section he says : — i I must 
look to see whether it purports to affect the owners of 
British ships and the owners of foreign ships, and if 1 
find from the words of the section and from the whole 
context and subject-matter that it was the intention of 
the statute to make limited liability for both British 
and foreign ships, then I consider there is no serious 
objection to the British Parliament legislating for 

D 
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foreigners' (' Moore's Privy Council Keports,' N. S. i. 
p. 475). 

Your Memorialists, however, submit that the fact of 
the British Parliament having legislated for foreigners 
does not of itself remove all serious objections to its so 
doing, or establish its right to do so in matters in which 
the subjects of foreign States are not subject to British 
jurisdiction, and that the general language of a British 
statute is not sufficient to warrant the Admiralty Court 
in applying it to foreigners, unless the place in which 
the cause of action arose was subject to British jurisdic- 
tion. Thus the very words of the Merchant Shipping 
Amendment Act, 1854, which the learned Judge of the 
High Court of Admiralty distinguishes from the words 
of the Merchant Shipping Amendment Act, 1862, were 
held by Vice- Chancellor Wood in the case of the General 
Iron Screw Collier Company v. Schurmanns, 'to be 
applicable to foreigners where such foreigners were 
within British jurisdiction,' and he applied the principle 
of limited liability as enacted by the general words of 
the Act of 1854, to the case of a British ship which had 
damaged a foreign ship by colMon happening within 
three miles from the shore of the United Kingdom, seeing 
that the place where the cause of action arose was 
within British jurisdiction. This decision of the Vice- 
Chancellor is referred to in the judgment of the Privy 
Council upon your Memorialists' appeal, 

Your Memorialists submit that having exhausted the 
ordinary means of redress which were open to them, by 
instituting proceedings in the High Court of Admiralty 
of England, and by appeal to the Judicial Committee 
of Her Majesty's Privy Council, and having been de- 
prived by an interpretation which those Courts have 
concurred in giving to the municipal law of Great 
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Britain, of the full benefit of the maritime lien, to which 
they were entitled under the law of nations, they may 
with reason apply to Her Majesty's Government to 
make good to them their loss, seeing that Her Majesty's 
courts afford them no means of obtaining compensation 
to which they are entitled under the law of nations for 
the injurious conduct of Her Majesty's subjects in 
running down the Belgian ship and sinking their mer- 
chandize on the high seas. 

Your Memorialists submit that the value of their 
merchandise list on board the Belgian ship, in conse- 
quence of the wrongful act of Her Majesty's subjects on 
the high seas, is 17,762?. 7s. 4dL, whilst they have only 
been allowed to recover in the Admiralty Court the sum 
of 6,757/. &s. 3d., being their proportion of the statutory 
value of the British ship, and that whilst that statutory 
value has been calculated at the rate of 8Z. per ton, and 
no more, under the Merchant Shipping Amendment 
Act, 1862, the real value of the British ship would 
have been estimated in the market at about 30/. per 
ton, to the full benefit of which value your Memorialists 
submit they are entitled under the law of nations. 

J. F. Cail, Halot, & Co. 

Molenbeck St. Jean, pr&s Bruxelles, 

le neuf fe*vrier 1800 soixtante-si*. 

Vu par nous, Bourgmestre de la Commune de 
Molenbeck Saint-Jean, pour legalisation de la 
signature de M» J. F. Cail, Halot, & Cie, 

Pr. le Bourgmestre, 
L'fichevin, 

Charles Piers. 



Molenbeck St. -Jean, le 10 fSvrier 1866. 

D 2 
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0Vu pour legalisation de la signature de Monsieur 
Charles Piers, qualifil ci-dessus. 
Le Gouverneur du Brabant, 
Dubois Thorn. 

Bruxelles, 10 fevrier 1866. 

I certify the above to be the signature of Mr. 
Dubois Thorn, Governor of the province of Brabant, in 
the Kingdom of Belgium. 

Brussels, this tenth day of February 1866. 

OThos. Jas. Maltby, 
H. B. M. Vice- Consul at Brussels. 

Board of Trade, Whitehall : 

28th December 1866. 

Sir, — I am directed by the Board of Trade to 
acknowledge the receipt of your letter of the 26 th 
ultimo, forwarding a Memorial from certain merchants, 
subjects of the kingdom of Belgium, and owners of part 
of the cargo of the Belgian S.S. 4 Marie de Brabant' 
protesting against the decision of the Judicial Committee 
of Privy Council in the matter of appeal from the High 
Court of Admiralty, in the case of the collision between 
the S.S. 4 Marie de Brabant ' and the British S.S. 
4 Amalia/ by which the liability of the owners of the 
4 Amalia ' was held to be limited to the sum of 8/. per 
ton upon the tonnage of the ship, under section 54 of 
the Merchant Shipping Act Amendment Act, 1862, 
and submitting whether the Memorialists are not en- 
titled under the General Maritime Law to compensation 
for their losses to the full extent of the value of the 
4 Amalia,' which was supposed to be about 30/. per ton, 
also that the above decision is inconsistent with previous 
decisions of the Court of Admiralty and other British 
Courts in similar cases. 
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I am to inform you that the case has received the 
very careful consideration of this Board. 

In reply, I am to observe, in the first place, that the 
law under which the case in question was decided is 
based upon the principle of complete reciprocity ; be- 
cause, had the claim been made by the owners of a 
British ship or cargo against a foreign ship, the liability 
of the foreign shipowner would be limited just as much 
as the liability of a British shipowner is limited where 
the claim is by a foreigner. It appears further to the 
Board of Trade that the foreigner who comes into the 
courts of this country to sue must take the remedy as 
he there finds it, and can have no ground for complaint if 
he is treated in the same manner in which British ships 
and British subjects are treated in the same courts. 

I am to add that the Board of Trade are not aware 
that there is any uniform maritime law binding upon 
different nations by which the measure and limit of 
liability in case of collisions on the high seas is deter- 
mined. Different nations may and do fix different 
measures and limits, and all that can be required by 
principles of reciprocity is, that foreign shipowners 
shall have the same rights and the same limit of lia- 
bility as shipowners belonging to this country. 

Under these circumstances I am to request that you 
will be so good as to inform the Memorialists that whilst 
the court of law has in the case in question decided as 
it was bound to do, according to the statute law of the 
country, there is not, in the opinion of the Board of Trade, 
any reason to suppose that the decision is inconsistent 
with the principles of international maritime law. 

I am, Sir, your obedient servant, 

T. H. Farrer. 

E. E. Wendt, Esq. 
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The Secretary > Board of Trade, Whitehall, 8. W. 

Sir, — I am favoured with your communication of the 
28th instant, and take the earliest opportunity of ex- 
pressing my grateful thanks to my Lords for the careful 
consideration which you inform me has been given to 
the Memorial laid before them by me in the case of the 
c Marie de Brabant/ and being thoroughly convinced 
that a reconsideration of the matter would very materi- 
ally alter the views by which the revision of the 4 Mer- 
chant Shipping Act' will be influenced, I feel it my 
duty, in a few words, to express my regret that the 
Board of Trade should have thought it necessary to 
proclaim so decidedly their adherence to the principles 
laid down by the judicial authorities, before whom the 
case was heard ; and also to point out how those prin- 
ciples, and the arguments by which they are supported, 
appear to me to be faulty and untenable. 

The whole point at issue seems to rest upon the true 
meaning of the word c reciprocity : ' for Dr. Lushington 
in his judgment says, ' If the statute in question gives 
the right of limited liability to the British shipowner 
and the foreign shipowner alike, if there be perfect 
reciprocity, then complete justice is done/ while the 
Board of Trade now adopt the same mode of expression, 
and say that the law in question 4 is based upon the 
principle of complete reciprocity,' because a British and 
a foreign ship would, in our courts, be treated alike. 

Now, I venture to refer to the dictionaries for the 
exact meaning of the word 4 reciprocity/ and I find 
Johnson defines it as a 'reciprocal obligation/ while 

reciprocal 4 he holds to mean, " acting in vicissitude " 

mutual — done by each to each— mutually interchang- 
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able.' Webster defines the word * reciprocity ' to be 
4 mutual action and reaction/ The meaning which I 
claim for the expression is quite in accordance with 
these authorities, and I venture to submit that it cannot 
properly be narrowed into a synonym for ' similarity or 
impartiality ' as has been done in the case in question. 

By way of illustration, I will assume A and B to be 
the British and Belgian legislatures respectively : C to 
be a British, and D a Belgian shipowner. My conten- 
tion is, that the courts of A should give to D the same 
relief, as, ceteris paribus, B would give to C, and vied 
versd; in other words, C and D should know that 
whether they apply to A or B, the same justice would 
be done them; this is complete reciprocity. The nar- 
rower view is, that all obligations have been fulfilled if 
A treats C and D alike, leaving B out of the question 
altogether ; this is impartiality. The former is the 
proper basis of International Law; the latter of the 
more narrow municipal legislation. 

The further argument that a foreigner coming to our 
coasts to sue must take the same remedy as we give to 
our own ships, may, I think, be disposed of in a few 
words ; for this purpose it is only necessary to point out 
that proceedings for damage must, in a majority of cases, 
be taken before the courts of the country to which the 
wrong-doer belongs. The owner of a British ship sunk 
on the high seas by the default of a Belgian would not 
be likely to wait until he might happen to find the 
Belgian ship in one of our own ports, but would at 
once go to Belgium to claim redress. The effect of the 
recent decisions is, therefore, to give immunity to our 
own subject when he is the wrong-doer, leaving him to 
obtain his remedy in full in a foreign court, when he is 
in the right ! 
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In conclusion, as by the comity of nations certain prin- 
ciples of International Law have been generally adopted 
and adhered to, so the principle first established, as I 
am advised, by the Code de Commerce, was almost uni- 
versally adhered to, viz. that the damage caused should 
be made good by the wrong-doing ship and freight, as 
far as their value went ; and this became, therefore, a 
fundamental principle of General Maritime Law, not 
adopted by treaty obligations,, but by the uniform deci- 
sions of the courts of those countries whose subjects 
were mostly interested in maritime intercourse, viz, 
France, the United States, and Great Britain, and so 
remained until our legislation of 1862. 

I have the honour to be, Sir, 

Your most obedient servant, 

E. E. Wendt. 

15 Fenchurch Buildings : 
31st December 1866. 
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OBSERVATIONS ON 



17 & 18 Vict. cap. 104. The Merchant Shipping Act, 
1854. 

17 & 18 Vict. cap. 120. The Merchant Shipping Repeal 

Act, 1854. 

18 & 19 Vict. cap. 91. The Merchant Shipping Act 

Amendment Act, 1855. 
25 & 26 Vict. cap. 63. The Merchant Shipping Act 
Amendment Act, 1862. 

15 Fenchurch Buildings, 
London : December 1866. 



INTRODUCTORY REMARKS. 

It is impossible to deny that the issuing of the Merchant 
Shipping Act (17 & 18 Vict. cap. 104), 1854, was in 
$o far a complete success, as it not only brought into 
operation very useful enactments on matters connected 
with the Maritime Law of the country, which had been 
previously entirely neglected by the legislature, but has 
proved beyond doubt that when in course of time this 
Principal Act with its Repeal Act (17 & 18 Vict, cap, 
120), 1854, and its Amendment Acts (18 & 19 Vict, 
cap. 91), 1855, and (25 & 26 Vict. cap. 63), 1862, 
should have been properly revised, so complete and effi- 
cient a codification could be arrived at that even foreign 
governments would acknowledge its usefulness, and 
would not be slow in adopting it without much diplo- 
matic interference; by this hitherto unusual but certain 
process the chances are not very remote that the legis- 
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lature of our country may be able to lay the foundation 
of what is acknowledged to be generally wanting, a 
Codification of International and General Maritime Law. 

No power is so well able to take the initiative in so 
noble a design as Great Britain, but I admit the diffi- 
culties can only be overpowered by doing justice to all 
acknowledged international principles, and by not at- 
tempting to particularise too much. 

The more general the views taken in fixing upon 
principles, the greater the chances of our final success. 

The following observations have been prepared with 
the intention that whenever the Board of Trade should 
think the time arrived for a proper revision of the above 
Acts — which I sincerely hope is not far distant — they 
may be considered as suggestions of a mind for thirty 
years practically engaged in treating matters of Inter- 
national and General Maritime Law. 

That one complete Act would generally be preferred 
to another Amendment Act I ought not to omit to state, 
and, although enactments as to the Law of General 
Average, of Freight, of Bottomry, and of Marine Insu- 
rance would be very desirable indeed, I would rather 
recommend the postponement of legislation on the two 
last subjects, Bottomry and Marine Insurance, than see 
further delayed what may be called the issue of the 
first or principal Code on matters of General Maritime 
Law. 

■ The embodying into the new Maritime Law of the 
International General Average Kules (framed at York 
in 1864, under the auspices of the present Lord Chief 
Baron and the Judge of the Probate Court) and the In- 
ternational Law of Affreightment (framed at Sheffield in 
1865, under the auspices of the present Queen's Advor 
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cate *) would undoubtedly be very acceptable to the 
mercantile community in general. 

How far an alteration in the present system of stating 
averages could improve its efficiency by establishing a 
state of things similar to that in practice on the Con- 
tinent will have to be very carefully considered. 

I think it would not be difficult to issue a regulation 
which, without at all interfering with the independent 
action of the Average Stater, would more than hitherto 
secure a proper execution of the average statements, 
and prevent the ridiculous delay which now only too 
frequently takes place before a definite settlement of 
questions of General Average can be arrived at, to the 
great prejudice of all parties concerned. 



17 & 18 VICT. Cap. 104. 
The Merchant Shipping Act, 1854. 
Pakt II. 
British Ships— 'Their Ownership, Measurement and Registry. 

18. No ship shall be deemed to be a British ship unless she 
belongs wholly to owners of the following description ; that is 
to say: — 

1. Natural-born Bntieh subjects : 

Provided that no natural-born subject who has taken the 
oath of allegiance to any foreign sovereign or state shall 
be entitled to be such Owner as aforesaid, unless he has, 
subsequently to taking such last-mentioned oath, taken 
the oath of allegiance to Her Majesty, and is and con- 
tinues to be, during the whole period of his so being an 
Owner, resident in some place within Her Majesty's 
dominions ; or, if not so resident, member of a British 
factory, or partner in a house actually carrying on busi- 
ness in the United Kingdom, or in some other place 
within Her Majesty's dominions : 

* Now Judge of the High Court of Admiralty. 
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2. Persons made denizens by letters of denization, or natura- 

lised by or pursuant to any Act of the Imperial Legisla- 
ture, or by or pursuant to any Act or ordinance of the 
proper Legislative authority in any British possession : 
Provided that such persons are, and continue to be, during 
the whole period of their so being Owners, resident in 
some place within Her Majesty's dominions, or, if not so 
resident, members of a British factory, or partners in a 
house actually carrying on business in the United King- 
dom, or in some other place within Her Majesty's domi- 
nions, and have taken the oath of allegiance to Her 
Majesty subsequently to the period of their being so 
made denizens or naturalised : 

3. Bodies corporate established under, subject to the laws of, 

and having their principal place of business in the United 
Kingdom, or some British possession. 

It is evident that this section does not sanction the 
bearing allegiance to two Sovereigns and owning vessels 
under their two respective flags at the same time; never- 
theless it is a fact that a naturalised British subject, 
owning a vessel or vessels registered at the London 
Custom House, has during the time of his residence in 
this country reassumed his Prussian nationality, become 
a citizen and merchant in one of the Prussian ports, and 
owns vessels under the Prussian as well as under the 
British flag ; the consequences which may only too easily 
arise from such a state of things in case of war are 
apparent, A perusal of the return of the number and 
tonnage of American vessels sold to British subjects 
in the year 1863 most clearly shows the temptation to 
which unscrupulous persons are exposed in such times 
and the necessity of more strict regulations ; I would 
suggest the addition of the following : — 

(4.) The right to own a British ship ceases at 
any time that a person, although residing within 
Her Majesty's dominions, becomes a citizen or 
merchant in another country. 
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Past III. — Masters and Seamen. 

109. The various provisions of the third part of this Act shall 
have the following applications, unless the context or subject- 
matter requires a different application ; (that is to say), 

So much of the third part of this Act as relates to the delivery 
or transmission of lists of Crews to the Registrar-General of 
Seamen shall apply to all Fishing Vessels belonging to the 
United Kingdom, whether employed exclusively on the Coasts 
of the United Kingdom or not ; to all ships belonging to the 
Trinity House, or the Commissioners of Northern Lighthouses, 
constituted as hereinafter mentioned, or the Port of Dublin Cor- 
poration, and to all pleasure Yachts, and to the Owners, Masters, 
and Crews of such ships : 

So much of the third part of this Act as relates to the delivery 
and transmission of lists of Crews, and to the Wages and Effects 
of deceased Seamen and Apprentices, shall apply to all sea- 
going British ships, wherever registered, of which the Crews are 
discharged, or whose final port or destination is in the United 
Kingdom, and to the Owners, Masters, and Crews of such ships : 

So much of the third part of this Act as relates to the shipping 
and discharge of Seamen in the United Kingdom shall apply to 
all sea-going British ships, wherever registered, and to the 
Owners, Masters, and Crews of such ships : 

So much of the third part of this Act as relates to Seamen 
volunteering into the Royal Navy shall apply to all sea-going 
British ships, wherever registered, and to the Owners, Masters, 
and Crews of such ships, wherever the same may be : 

So much of the third part of this Act as relates to rights to 
Wages and remedies for the recovery thereof; to the shipping 
and discharge of Seamen in foreign ports ; to leaving Seamen 
abroad, and to the relief of Seamen in distress in foreign ports ; 
to the provisions, health, and accommodation of Seamen ; to the 
power of Seamen to make complaints ; to the protection of Sea- 
men from imposition; to discipline; to Naval Courts on the 
high seas and abroad ; and to crimes committed abroad ; shall 
apply to all ships registered in any of Her Majesty's dominions 
abroad, when such ships are out of the jurisdiction of their 
respective governments, and to the Owners, Masters, and Crews 
of such ships : 

And the whole of the third part of this Act shall apply to all 
sea-going ships registered in the United Kingdom (except such 
as are exclusively employed in fishing on the coasts of the 
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United Kingdom, and such as belong to the Trinity House, the 
Commissioners of Northern Lighthouses, or the Port of Dublin 
Corporation, and also except pleasure Yachts), and also to all 
ships registered in any British possession and employed in 
trading or going between any place in the United Kingdom and 
any place or places not situate in the Possession in which such 
ships are registered, and to the Owners, Masters, and Crews of 
such ships respectively, wherever the same may be. 

Under the head of provisions applicable to 4 Colonial 
Ships ' should be inserted the words : i Examinations 
and Certificates of Masters and Mates.' 

The present system of rendering examinations not 
obligatory on aU masters and mates sailing vessels under 
the British flag must improperly and unjustly confer 
advantages on colonial ships to which they are not en- 
titled, as scarcely any Merchant or Underwriter is aware 
of the disadvantages to which he may possibly subject 
his property on board of a vessel the navigation of which, 
although under the British flag, is not conducted by 
two officers whose competency is vouched for, and who 
consequently cannot be made to bear, what is almost 
the only effective punishment in case of misconduct, 
viz. the cancelling or suspending of their respective 
certificates. 

In the case of the * Trial ' which I brought to the 
notice of the Board of Trade in 1863, the disadvantages 
of such a state of things were made most apparent, and 
in the case of the * Lucy,' Captain Dahl, which was lost 
in 1864 while on a voyage from Capetown to East 
London, and in which most suspicious circumstances 
came to light, no satisfactory result was arrived at, 
because neither master nor mate had any certificate 
whatever. I therefore do not imagine any grave reasons 
will be adduced against the suggested alteration, with 
which, of course, an exact definition of the home trade 
of each colony would be combined. 
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At all events, public justice demands that the differ- 
ences which the law permits in the command and 
navigation of British vessels shall be so conspicuously 
made known that no merchant or underwriter is further 
misled upon the subject in question.* 

Volunteering in the Navy. 

214. Any Seaman may leave his ship for the purpose of forth- 
with entering into the Naval Service of Her Majesty, and such 
leaving his ship shall not be deemed a desertion therefrom, and 
shall not render him liable to any punishment or forfeiture 
whatever ; and all stipulations introduced into any agreement 
whereby any Seaman is declared to incur any forfeiture or be 

* Lloyd's List of the 29th of August contains the following striking 
confirmation of the above views expressed by me several months pre- 
viously : — 

1 A copy of the following despatch from the Governor of the Straits 
Settlements, referring to the circumstance that large New South Wales 
ships are allowed to sail in the China seas without certificated officers, 
has been received from the Board of Trade. 

'Lloyd's: August 29, 1867. 

• Government House, 

• Singapore : July 4, 1867. 

1 My Lord Duke, — At an enquiry recently held here by a Marine 
Court into the circumstances attending the stranding of the British 
barque l Othello,' of Sydney, Official No. 49,281, of 342 tons burthen, 
bdund from Manilla to Sydney, it appeared from the evidence of the 
master, Mr. William Sullivan, who was also the owner, that he had no 
certificate of competency, or service, having been in the colonies since 
1827, and during thirty years as master of ships. The mate, Duncan 
McDougall, also stated that he had no certificate of competency, or 
service. 

1 2. I presume your Grace will consider it proper that these circum- 
stances should be brought to the notice of the Board of Trade, as 
although under the existing law there may be no means of compelling 
masters and mates of vessels trading solely in the colonies to have 
certificates of competency, it is probably not known to underwriters in 
England that large New South Wales ships are allowed to sail in the 
China Seas without certificated officers. 

* I have, &c. (Signed) ' H. St. George Ord. 

' His Grace the Duke of Buckingham and Chandos, &c.' 
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exposed to any loss in case he enters into Her Majesty's Naval 
Service shall be void, and every Master or Owner who causes 
any such stipulation to be so introduced shall incur a penalty 
not exceeding twenty pounds. 

215. Whenever any Seaman, without having previously com- 
mitted any act amounting to and treated by the Master as deser- 
tion, leaves his ship in order to enter into the Naval Service of 
Her Majesty, and is received into such service, the Master shall 
deliver to him his clothes and effects on board such ship, and 
shall pay the proportionate amount of his wages down to the 
time of such entry, subject to all just deductions, as follows ; 
(that is to say), the Master of the said ship shall pay the same to 
the officer authorised to receive such Seaman into her Majesty's 
service, either in money or by bill drawn upon the Owner, and 
payable at sight to the order of the Accountant-General of the 
Navy ; and the receipt of such officer shall be a discharge for 
the money or bill so given ; and such bill shall be exempt from 
stamp duty ; and if Buch wages are paid in money, such money 
shall be credited in the Muster-book of the ship to the account 
of the said Seaman ; and if such wages are paid by bill, such 
bill shall be noted in the said Muster-book, and shall be sent to 
the said Accountant General, who shall present the same, or 
cause the same to be presented for payment, and shall credit the 
produce thereof to the account of the said Seaman ; and such 
money or produce (as the case may be) shall not be paid to the 
said Seaman until the time at which^he would have been en- 
titled to receive the same if he had remained in the service of 
the ship which he had so quitted as aforesaid ; and if any such 
bill is not duly paid when presented, the said Accountant- 
General, or the Seaman on whose behalf the same is given, may 
sue thereon, or may recover the wages due by all or any of the 
means by which wages due to Merchant Seamen are recover- 
able ; and if upon any Seaman leaving his ship in the manner 
and for the purpose aforesaid, the Master fails to deliver his 
clothes and effects, or to pay his wages as hereinbefore required, 
he shall, in addition to his liability to pay and deliver the same, 
incur a penalty not exceeding twenty pounds; provided that 
no officer who receives any such bill as aforesaid shall be 
subject to any liability in respect thereof, except for the safe 
custody thereof, until sent to the said Accountant-General as 
aforesaid. 

216. If upon any Seaman leaving his ship for the purpose of 
entering the Naval Service of Her Majesty, the Owner or Master 
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of such ship shows to the satisfaction of the Admiralty that he 
has paid or properly rendered himself liable to pay an advance 
of wages to or on account of such Seaman, and that such Sea- 
man has not at the time of quitting his ship duly earned such 
advance by service therein, and, in the case of such liability as 
aforesaid, if such Owner or Master actually satisfies the same, 
it shall be lawful for the Admiralty to pay to such Owner or 
Master so much of such advance as has not been duly earned, 
and to deduct the sum so paid from the wages of the Seaman 
earned or to be earned in the Naval Service of Her Majesty. 

217. If, in consequence of any Seaman so leaving his ship 
without the consent of the Master or Owner thereof, it becomes 
necessary for the safety and proper Navigation of the said ship 
to engage a substitute or substitutes, and if the wages or 
other remuneration paid to such substitute or substitutes for 
subsequent service exceed the wages or remuneration which 
would have been payable to the said Seaman under his agree- 
ment for similar service, the Master or Owner of the said ship 
may apply to the Registrar of the High Court of Admiralty in 
England for a certificate authorising the repayment of such 
excess ; and such application shall be in such form, and shall 
be accompanied by such documents, and by such statements, 
whether on oath or otherwise, as the judge of the said court 
from time to time directs. 

218. The said Registrar shall, upon receiving any such 
application as aforesaid, give notice thereof in writing, and of 
the sum claimed, to the Secretary to the Admiralty, and shall 
proceed to examine the said application, and may call upon 
the Registrar-General of Seamen to produce any papers in his 
possession relating thereto, and may call for further evidence; 
and if the whole of the claim appears to him to be just, he 
shall give a certificate accordingly ; but if he considers that 
such claim, or any part thereof, is not just, he shall give notice 
of such his opinion in writing, under his hand, to the person 
making the said application, or his attorney or agent ; and if 
within sixteen days from the giving of such notice such person 
does not leave, or cause to be left, at the office of the 
Registrar of the said court a written notice demanding that 
the said application shall be referred to the judge of the said 
court, then the said Registrar shall finally decide thereon, and 
certify accordingly ; but if such notice is left as aforesaid, then 
the said application shall stand referred to the said judge in his 
chambers, and his decision thereon shall be final, and the said 

E 
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Registrar shall certify the same accordingly; and the said 
Registrar and judge respectively shall, in every proceeding 
under this Act, have full power to administer oaths, and to 
exercise all the ordinary powers of the court, as in any other 
proceeding within its jurisdiction; and the said Registrar or 
judge (as the case may be) may, if he thinks fit, allow for the 
costs of any proceeding under this Act any sum not exceed- 
ing five pounds for each Seaman so quitting his ship as afore- 
said ; and such sum shall be added to the sum allowed, and 
shall be certified by the said Registrar accordingly. \ 

219. Every certificate so given shall be sent by post or 
otherwise to the person making the application, his attorney 
or agent, and a copy thereof shall be sent to the Accountant- 
General of the Navy ; and such Accountant-General shall, upon 
delivery to him of the said original certificate, together with 
a receipt in writing, purporting to be a receipt from the Master 
or Owner making the application, pay to the person delivering 
the same out of the moneys applicable to the Naval; Service 
of her Majesty, and granted by Parliament for the purpose, the 
amount mentioned in such certificate ; and such certificate and 
receipt shall absolutely discharge the said Accountant-General 
and Her Majesty from all liability in respect of the moneys so 
paid, or of the said application. 

220. Every person who, in making or supporting any such 
application,, as aforesaid, to the Registrar of the High Court 
of Admiralty, forges, assists in forging, or procures to be forged, 
or fraudulently alters, assists in fraudulently altering, or procures 
to be fraudulently altered, any document, and every person 
who, in making or supporting any such application, presents 
or makes use of any such forged or altered document, or who, 
in making or supporting any such application, makes or gives, or 
assists in making or giving, or procures to be made or given, 
any false evidence or representation, knowing the same to be 
false, shall be deemed guilty of a misdemeanour. 

221. Any three or more of the Crew of any British ship may 
complain to any officer in command of any of Her Majesty's 
ships, or any British Consular officer, or any Shipping-master, 
or any chief officer of Customs, that the provisions or water 
for the use of the Crew are at any time of bad quality, unfit 
for use, or deficient in quantity ; and such officer may there- 
upon examine the said provisions or water, or cause them to 
be examined ; and if, on examination, such provisions or water 
are found to be of bad quality, and unfit for use, or to be 
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deficient in quantity) the person making such examination shall 
signify the same in writing to the Master of the ship ; and if 
such Master does not thereupon provide other proper provisions 
or water in lieu of any so signified to be of bad quality and 
unfit for use, or does not procure the requisite quantity of any 
so signified to be insufficient in quantity, or uses any provisions 
or water which have been so signified as aforesaid to be of. 
a bad quality and unfit for use, he shall, in every such case, 
incur a penalty not exceeding twenty pounds ; and upon every 
such examination as aforesaid, the officers making or directing 
the same shall enter a statement of the result of the examination 
in the official log, and shall send a report thereof to the Board 
of Trade, and such report, if produced out of the custody of 
such Board or its officers, shall be received in evidence in any 
legal proceeding. 

222. If the Officer to whom any such complaint as last afore- 
said is made, certifies in such statement as aforesaid that there 
was no reasonable ground for such complaint, each of the parties 
so complaining shall be liable to forfeit to the Owner out of his 
wages a sum not exceeding one week's wages. 

223. In the following cases (that is to say), 

1. If during a voyage the allowance of any of the provisions 

which any Seaman has by his agreement stipulated for 
is reduced (except in accordance with any regulations 
for reduction by way of punishment contained in the 
agreement, and also except for any time during which 
such Seaman wilfully, and without sufficient cause, refuses 
or neglects to perform his duty, or is lawfully under con- 
finement for misconduct, either on board or on shore) ; 

2. If it is shown that any of such provisions are or have 

during the voyage been bad in quality and unfit for use ; 
The Seaman shall receive by way of compensation for such 
reduction or bad quality, according to the time of its continu- 
ance, the following sums, to be paid to him in addition to and 
to be recoverable as wages ; (that is to say), 

1. If his allowance is reduced by any quantity not exceeding 

one-third of the quantity specified in the agreement, a 
sum not exceeding fourpence a day ; 

2. If his allowance is reduced by more than one-third of 

such quantity, eightpence a day ; 

3. In respect of such bad quality ag aforesaid, a sum not ex- 

ceeding one shilling a day ; 
But if it be shown to the satisfaction ef the court before which 

£ 2 
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the case is tried that any provisions the allowance of which 
has been reduced could not be procured or supplied in proper 
quantities, and that proper and equivalent substitutes were 
supplied in lieu thereof, the court shall take such circumstances 
into consideration, and shall modify or refuse compensation as 
the justice of the case may require. 

224. The following rules shall be observed with respect to 
medicines, medical stores, and anti-scorbutics ; (that is to say), 

1. The Board of Trade shall from time to time issue and 

cause to be published a scale of medicines and medical 
stores suitable to accidents and diseases arising on sea 
voyages : 

2. The Owner of every ship navigating between the United 

Kingdom and any place out of the same shall provide 
and cause to be constantly kept on board such ship a 
supply of such medicines and medical stores in accord- 
ance with the said scale : 

3. The Master or Owner of 'every foreign-going ship (except 

those bound to European ports or to ports in the Medi- 
terranean Sea, and also except such ships or classes of 
ships bound to ports on the eastern coast of America 
north of the thirty-fifth degree of north latitude, and to 
any islands or places in the Atlantic Ocean north of the 
same limit, as the Board of Trade may from time to 
time exempt from this enactment) shall also provide and 
cause to be kept on board such ship a sufficient quantity 
of lime or lemon juice, or of such articles as the Board 
of Trade sanctions as substitutes for lime or lemon juice, 
and also of sugar and vinegar : 

4. The Master of every such ship as last aforesaid shall serve 

out the lime or lemon juice, or other such articles as 
aforesaid, and sugar and vinegar, to the Crew, whenever 
they have consumed salt provisions for ten days, and so 
long afterwards as such consumption continues, the lime 
or lemon juice and sugar daily at the rate of half an 
ounce each per day, and the vinegar weekly at the rate 
of half a pint per week, to each member of the Crew : 
And if in any such ship as aforesaid such medicines, medical 
stores, lime or lemon juice or other articles, sugar and vinegar, 
as are hereinbefore required, are not provided and kept on 
board as hereinbefore required, the Master or Owner, shall incur 
a penalty not exceeding twenty pounds ; and if the Master of 
any such ship as aforesaid neglects to serve out the lime or 
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' lemon juice or other articles, sugar or vinegar, in the case and 
manner hereinbefore directed, he shall for each such offence incur 
a penalty not exceeding five pounds ; and if any Master is 
convicted in either of the last-mentioned penalties, and it ap- 
pears that the offence is owing to the act or default of the 
Owner, such Master may recover the amount of such penalty 
and the costs incurred b 7 him from the Owner. 

225. Every Master shall keep on board proper weights and 
measures for the purpose of determining the quantities of the 
several provisions and articles served out, and shall allow the 
same to be used at the time of serving out such provisions and 
articles in the presence of a witness whenever any dispute arises 
about such quantities, and in default shall for every offence incur 

. a penalty not exceeding ten pounds. 

226. Any Local Marine Board may, upon being required 
by the Board of Trade so to do, appoint and remove a Medical 
Inspector of ships for the port, and may fix his remuneration, 
such remuneration to be subject to the control of the Board of 
Trade ; and at portB where here are no Local Marine Boards the 
Board of Trade may appoint and remove such Inspectors, and 
fix their remuneration ; and it shall be the duty of such In- 
spectors to inspect the medicines, medical stores, lime or lemon 
juice, or other articles, sugar and vinegar, required to be kept on 
board any such ships as aforesaid; and such inspection, if 
made at places where there are Local Marine Boards, shall be 
made under their direction, and also in any special cases under 
the direction of the Board of Trade, and if made at places 
where there are no Local Marine Boards, shall be made under 
the direction of the Board of Trade ; and such Medical In- 
spectors shall for the purposes of such inspection have the same 
powers as the Inspectors appointed by the Board of Trade 
under the first part of this Act ; but every such Inspector, 
if required by timely notice in writing from Master, Owner, 
or Consignee, shall make his inspection' three days at least 
before the ship proceeds to sea, and, if the result of the inspec- 
tion is satisfactory, shall not again make inspection before the 
commencement of the voyage, unless he has reason to suspect 
that some of the articles inspected have been subsequently re- 
moved, injured, or destroyed ; and whenever any such Medical 
Inspector is of opinion that in any ship hereby required to 
carry such articles as aforesaid the same or any of them are 
deficient in quantity or quality, or are placed in improper 
vessels, he shall signify the same in writing to the chief officer 
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Customs of the port where such ship is lying, and also 
to the Master, Owner, or Consignee thereof, and thereupon the 
Master of such ship, before proceeding to sea, shall produce to 
such chief officer of Customs a certificate under the hand of 
such Medical Inspector, or of some other Medical Inspector, 
to the effect that such deficiency has been supplied or remedied, 
or that such improper vessels have been replaced by proper 
vessels as the case may require; and such chief officer of 
Customs shall not grant a clearance for such ship without the 
production of such certificate, and, if such ship attempts to go 
to sea without a clearance, may detain her until such certificate 
is produced ; and if such ship proceeds to sea without the 
production of such certificate, the Owner, Master, or Consignee 
thereof shall incur a penalty not exceeding twenty pounds. 

Volunteering in the Navy. — Cases have frequently 
occurred where vessels haye been entirely unable to 
complete their crews in consequence of volunteering 
into the navy, and very serious losses have thereby 
arisen to the owners and other parties concerned ; the 
mere restitution of differences in wages seems therefore 
not to be equitable, and, in fact, in the margin to clause 
217 it is stated as follows, viz.: 4 If new Seamen are 
engaged instead of the original Seamen, the owner may 
apply for repayment of any extra expense he has been 
put to.' This, I think, should be clearly embodied in 
the clause itself, and not only excess of wages, but all 
other expenses and a reasonable sum for detention 
should, when clearly proved, be cheerfully allowed to the 
parties aggrieved. 

237. Every person who, not being in Her Majesty's service, 
and not being duly authorised by law for the purpose, goes 
on board any ship about to arrive at the place of her desti- 
nation, before her actual arrival in dock or at the place of her 
discharge, without the permission of the Master, shall for every 
such offence incur a penalty not exceeding twenty pounds ; and 
the Master or person in charge of such ship may take any such 
person so going on board as aforesaid into custody, and deliver 
him up forthwith to any constable pr peace officer^ to be by him 
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taken before a justice or justices or the sheriff of the county in 
Scotland, and to be dealt with according to the provisions of this 
Act. 

238. If, within twenty-four hours after the arrival of any 
ship at any port in the United Kingdom, any person then being 
on board such ship solicits any Seaman to become a lodger at 
the house of any person letting lodgings for hire, or takes out 
of such ship any effects of any Seaman, except under his 
personal direction and with the permission of the Master, he 
shall for every such offence incur « penalty not exceeding five 
pounds. 

The frequent reports of cases of infringement of these 
two clauses prove evidently that either the punishments 
attached to the offences enumerated are not sufficiently 
severe, or the difficulty of bringing offenders to justice 
is greater than previously anticipated. One of the most 
noted places in this respect is Cardiff, and it is quite 
clear that some very different and more efficient mea- 
sure must be taken in order to stop these evil practices. 

243. Whenever any Seaman who has been lawfully engaged 
or any Apprentice to the sea service commits any of the fol- 
lowing offences, he shall be liable to be punished summarily 
as follows ; (that is to say), 

1. For desertion he shall be liable to imprisonment for any 

period not exceeding twelve weeks, with or without hard 
labour, and also to forfeit all or any part of the clothes 
and effects he leaves on board, and all or any part of the 
wages or emoluments which he has then earned, and 
also, if such desertion takes place abroad, at the dis- 
cretion of the court, to forfeit all or any part of the 
wages or emoluments he may earn in any other ship in 
which he may be employed until his next return to the 
United Kingdom, and to satisfy any excess of wages paid 
by the Master or Owner of the Bhip from which he 
deserts to any substitute engaged in his place at a higher 
rate of wages than the rate stipulated to be paid to him : 

2. For neglecting or refusing, without reasonable cause, to 

join his ship, or to proceed to sea in his ship, or for 
absence without leave at any time within twenty-four 
hours of the ship's sailing from any port either at the 
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commencement or during the progress of any voyage, 
or for absence at any time without leave and without 
sufficient reason from his ship, or from his duty not 
' amounting to desertion or not treated as such by the 
Master, he shall be liable to imprisonment for any period 
. not exceeding ten weeks, with or without hard labour, 
and also, at the discretion of the court, to forfeit out of 
his wages a sum not exceeding the amount of two days 9 
pay, and in addition for every twenty-four hours of 
absence either a sum not exceeding six days' pay, or 
any expenses which have been properly incurred in 
hiring a substitute : 
8. For quitting the ship without leave after her arrival at 
her port of delivery and before she is placed in security, 
he shall be liable to forfeit out of his wages a sum not 
exceeding one month's pay : 

4. For wilful disobedience to any lawful command he shall 

be liable to imprisonment for any period not exceeding 
four weeks, with or without hard labour, and also, at 
the discretion of the court, to forfeit out of his wages 
a sum not exceeding two days' pay : 

5. For continued wilful disobedience to lawful commands,' 

or continued wilful neglect of duty, he shall be liable to 
imprisonment for any period not exceeding twelve weeks, 
with or without hard labour, and also, at the discretion 
of the court, to forfeit for every twenty-four hours' con- 
tinuance of such disobedience or neglect either a sum 
not exceeding six days' pay or any expenses which have 
been properly incurred in hiring a substitute : 

6. For assaulting any Master or Mate he shall be liable to 

imprisonment for any period not exceeding twelve weeks, 
with or without hard labour : 

7. For combining with any other or others of the crew to 

disobey lawful commands, or to neglect duty, or to im- 
pede the navigation of the ship or the progress of the 
voyage, he shall be liable to imprisonment for any 
period not exceeding twelve weeks, with or without 
hard labour : 

8. For wilfully damaging the ship or embezzling or wilfully 

damaging any of her stores or cargo, he shall be liable 
to forfeit out of his wages a sum equal in amount to 
the loss thereby sustained, and also, at the discretion of 
the court, to imprisonment for any period not exceeding 
twelve weeks, with 'or without hard labour : 
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9. For any act of smuggling of which he is convicted, and 
whereby loss or damage is occasioned to the Master or 
Owner, he shall be liable to pay to such Master or 
Owner such a sum as is sufficient to reimburse the 
Master or Owner for such loss or damage; and the 
whole or a proportionate part of his wages may be re- 
tained in satisfaction or on account of such liability, 
without prejudice to any further remedy. 

Would it not be more practical to substitute for 
any one under the age of sixteen the punishment of 
whipping in lieu of inprisonment ? the 24 & 25 Vict, 
cap. 97 gives the power to add for males under sixteen 
years the punishment of whipping ; why not substitute 
it here, where it is clear that a youth is usually led 
away by others, and would only be brought by impri- 
sonment into the company of bad characters? 

In part 8 of this clause I would omit the words 4 wil- 
fully damaging the ship/ as it appears to me this offence 
is more efficiently treated in the 24 & 25 Vict. cap. 97, 
and it might perhaps be useful to refer here to this 
enactment. 

260. Any officer in command of any ship of Her Majesty 
on any foreign station, or, in the absence of such officer, any 
Consular officer, may summon a court, to be termed a ' Naval 
Court,' in the following cases ; (that is to say), 

1. Whenever a complaint which appears to such officer to 

require immediate investigation is made to him by the 
Master of any British ship, or by any certificated Mate, 
or by one or more of the Seamen belonging to any such 
ship: 

2. Whenever the interest of the Owner of any British 

ship or of the cargo of any such ship appears to 
such officer to require it : 

3. Whenever any British ship is wrecked or abandoned or 

otherwise lost at or near the place where such officer 
may be, or whenever the Crew or part of the Crew 
of any British ship which has been wrecked, abandoned, 
or lost abroad, arrives at such place. 
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2. I would suggest to insert the following words, i or 
their respective Underwriters] before i appears] &c. 

261. Every such Naval Court as aforesaid shall consist of not 
more than five, and not less than three members, of whom, if 
possible, one shall be an officer in the Naval Service of Her 
Majesty not below the rank of lieutenant, one a Consular officer, 
and one a Master of a British Merchant ship, and the rest shall 
be either officers in the Naval Service of Her Majesty, Masters 
of British Merchant ships, or British Merchants ; and such court 
may include the Naval or Consular officer summoning the same, 
but shall not include the Master or Consignee of the ship to 
which the parties complaining or complained against may be- 
long ; and the Naval or Consular officer in such court, if there 
is only one such officer in the court, or, if there is more than 
one, the Naval or Consular officer who, according to any regu- 
lations for settling their respective ranks for the time being 
in force, is of the highest rank, shall be the president of such 
court. 

In the interest of public policy, I think it advisable 
to order that if the party at whose request the Naval 
Court is summoned, or who gave such information that 
its being summoned was decided upon, should not be 
personally competent to take the position of prosecutor 
and its adherent functions before such Naval Court, that 
the officer summoning such Naval Court should appoint 
any one person of sufficient knowledge to act in such 
capacity of prosecutor before such Naval Court. 

280. The Board of Trade shall sanction forms of official log- 
books, which may be different for different classes of ships, so 
that each such form contains blanks for the entries hereinafter 
required ; and an official log of every ship (except ships em- 
ployed exclusively in trading between ports on the coasts of the 
United Kingdom) shall be kept in the appropriate sanctioned 
form ; and such official log may, at the discretion of the Master 
or Owner, either be kept distinct from the ordinary ship's log 
or united therewith, so that in all cases all the blanks in the 
official log be duly filled up. 

I think it is a dangerous proceeding to , allow more 
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than one log recognised by law on board of any vessel ; 
the most efficient manner to deal with the matter would 
be to follow the course adopted by most of the principal 
Continental governments, where the ship's log is only 
legal if it is kept in a book numbered and sealed 
officially, and in a form prescribed by law, and with 
which there might at the termination of the voyage be 
acted as now prescribed for the official log. 



The following offences in respect of official log-books 
shall be punishable as hereinafter mentioned ; (that is to say), 

1. If in any case an official log-book is not kept in the manner 

hereby required, or if any entry hereby directed to be 
made in any such log-book is not made at the time and 
in the manner hereby directed, the Master shall for each 
such offence incur the specific penalty herein mentioned 
in respect thereof, or where there is no such specific 
penalty, a penalty not exceeding five pounds. 

2. Every person who makes, or procures to be made, or assists 

in making, any entry in any official log-book in respect 
of any occurrence happening previously to the arrival of 
the ship at her final port of discharge more than twenty- 
four hours after such arrival, shall for each such offence 
incur a penalty not exceeding thirty pounds : 

3. Every person who wilfully destroys or mutilates or renders 

illegible any entry in any official log-book, or who wil- 
fully makes, or procures to be made, or assists in making, 
any false or fraudulent entry or omission in any such 
log-book, shall for each such offence be deemed guilty 
of a misdemeanour. 

As the consocting of averages and the consequent 
frauds upon owners and underwriters are only possible 
by keeping double logs, or by making subsequent 
entries in the official logs, and as these frauds have lately 
augmented in a fearful degree, it is absolutely necessary 
to increase the punishments for such offences in a 
suitable manner, and it ought to be enacted — 

(2) That the offences here designated shall be 

. punished as misdemeanour, and 
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(3) That the offences here designated shall be 
punished as felony. 

But I would most earnestly recommend to use this 
opportunity for making such enactments that the loose 
and inefficient maimer of extending ship's protests be 
put a stop to. 

Every ship's protest ought to be drawn up in such a 
manner that it is apparent on the face of the document 
which part is the real copy or extract of the official log, 
and which are the additions afterwards thought of; for, 
as sailors will sign and swear to almost anything that is 
laid before them, and as in my own experience ship's 
protests have been issued and executed in the most 
formal manner, but containing facts entirely false, it is 
evident that the general public engaged in mercantile 
adventures, and entirely dependent on the truth.of such 
documents, have a right to expect that all regulations in 
respect thereto shall be framed so carefully as to render 
such irregularities next to impossible. 

Paet IV. — Safety and Prevention of Accidents. 

292. The following rules shall be observed with respect to 
boats and life-buoys ; (that is to say), 

1. No decked ship (except ships used solely as steam tugs 

and ships engaged in the whale fishery) shall proceed 
to sea from any place in the United Kingdom unless 
she is provided, according to her tonnage, with boats 
duly supplied with all requisites for use, and not being 
fewer in number nor less in their cubic contents than 
the boats, the number and cubic contents of which 
are specified in the Table marked S in the schedule 
hereto for the class to which such ship belongs : 

2. No ship carrying more than ten passengers shall proceed 

to sea from any place in the United Kingdom, unless, 
in addition to the boats hereinbefore required, she is 
also provided with a life-boat furnished with all requi- 
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sites for use, or unless one of her boats hereinbefore 

required is rendered buoyant after the manner of a 

life-boat : 
3. No such ship as last Aforesaid shall proceed to sea unless 

she is also provided with two life-buoys : 
And such boat and life-buoys shall be kept so as to be at 
all times fit and ready for use : Provided, that the enactments 
with respect to boats and life-buoys herein contained shall not 
apply in any case in which a certificate has been duly obtained 
under the tenth section of the ' Passengers' Act, 1852.' 

293. In any of the following cases (that is to say), 

1. If any ship hereinbefore required to be provided with 

boats and life-buoys proceeds to sea without being so 
provided therewith, or if any of such boats or life- 
buoys are lost or rendered unfit for service, in the 
course of the voyage, through the wilful fault or negli- 
gence of the Owner or Master ; or, 

2. If, in case of any such boats or life-buoys being accident- 

ally lost or injured in the course of the voyage, the 
Master wilfully neglects to replace or repair the same 
on the first opportunity ; or, 

3. If such boats and life-buoys are not kept so as to be at all 

times fit and ready for use ; 
Then if the Owner appears to be in fault he shall incur a 
penalty not exceeding one hundred pounds, and if the Master 
appears to be in fault he shall incur a penalty not exceeding 
fifty pounds. 

294. No officer of Customs shall grant a clearance or transire 
for any ship hereinbefore required to be provided with boats or 
with life-buoys unless the same is duly so provided ; and if any 
such ship attempts to go to sea without such clearance or 
transire, any such officer may detain her until she is so provided. 

The subject of boats and life-buoys has been so 
carefully treated at the Society of Arts that I refrahi 
from any observations on the matter in question. 

303. For the purpose of the enactments herein contained 
with respect to the surveys and certificates of passenger 
steam ships, the word * passengers' shall be held to include 
any persons carried in a steam ship, other than the Master and 
Crew, and the Owner, his family and servants ; and the expres- 
sion l Passenger Steamer ' shall be held to include every British 
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steam ship carrying passengers to, from, or between any place 
or places in the United Kingdom, excepting steam ferry boats 
working in chains, commonly called steam bridges. 

It appears to me that the expression * Passenger 
Steamers' ought to be applied only to those which carry 
passengers for a monetary consideration. 

Quite recently a decision has been given by the Judge 
of the High Court of Admiralty (the 'Hanna') which 
strongly demonstrates the necessity of more careful 
wording of the clause. In this case Dr. Lushington 
held that a person clearly not belonging to the crew, who 
was on board for the voyage as a friend of the master, 
was a 'nondescript, certainly not a passenger!' In my 
case of the ' Beta/ so fully referred to in my remarks 
on the question of compulsory pilotage, two persons 
taken over to Ireland out of charity and paying no fares 
were held to be passengers. 

How far Dr. Lushington was justified in adding to 
the clear words of this clause the new exemption of 
nondescripts may be left for others to decide ; I must, 
however, point out and earnestly urge upon the Board 
of Trade the necessity of so framing and amending the 
enactments by which the commerce ff this great coLry 
is governed, [hat it shall no longer be possible for mer, 
subtleties of reasoning to make a difference of many 
thousands of pounds to perfectly innocent persons, such 
being the result of the contradictory decisions above 
quoted. 

319. If the Owner or Master or other person in charge of 
any passenger steamer receives on board thereof, or on or in 
any part thereof, or if such ship has on board thereof, or on or in 
any part thereof any number of passengers, which, having regard 
to the time, occasion, and circumstance of the case> is greater 
than the number of passengers allowed by the certificate, the 
Owner or Master shall incur a penalty not exceeding twenty 
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pounds, and also an additional penalty not exceeding five shil- 
lings for every passenger over and above the number allowed 
by the certificate, or, if the fere of any of the passengers on 
board exceeds five shillings, not exceeding double the amount 
of the fares of all the passengers who are over and above 
the number so allowed as aforesaid, such fare to be estimated 
at the highest rate of fare payable by any passenger on board. 

Some means should be adopted for insuring prompter 
and more certain punishment for offences against this 
clause ; for instance, it is generally understood that on 
the last Whit Monday the i Alexandra ' river steamer 
left London Bridge with more than 2,000 persons on 
board, her statutory number being little in excess of 
1,000, and she was, in fact, so dangerously overcrowded 
that 200 to 300 left her at Blackwall; any accident 
happening to a steamer in such a state would be 
•attended with such frightful consequences that no 
mercy should be shown to deliberate offenders. 

326. Whenever any steam ship has sustained or caused any 
accident occasioning loss of life or any serious injury to any 
person, or has received any material damage affecting her sea- 
worthiness or her efficiency either in her hull or in any part of 
her machinery, the Owner or Master shall, within twenty-four 
hours after the happening of such accident or damage, or as 
soon thereafter as possible, send to the Board of Trade, by letter 
signed by such Owner or Master, a report of such accident or 
damage, and of the probable occasion thereof, stating the name 
of the ship, the port to which she belongs, and the place where 
she is ; and if such Owner or Master neglect so to do he shall 
for such offence incur a penalty not exceeding fifty pounds. 

327. K the Owner of any steam ship have reason, owing to 
the nonappearance of such ship, or to any other circumstance, 
to apprehend that such ship has been wholly lost, he shall, as 
soon as conveniently may be, send notice thereof in like manner 
to the Board of Trade, and if he neglect so to do within a 
reasonable time he shall for such offence incur a penalty not 
exceeding fifty pounds. 

328. In every case of collision, in which it is practicable so 
to do, the Master shall, immediately after the occurrence, cause 
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a statement thereof, and of the circumstances under which the 
same occurred, to be entered in the official log-book (if any), 
such entry to be signed by the Master, and also by the Mate 
or one of the Crew, and in default shall incur a penalty not 
exceeding twenty pounds. 

I think these clauses can be omitted, as the deposition 
which the master is bound to make before the Keceiver 
of Wreck, copy of which is by this officer transmitted 
to the Board of Trade, is sufficient for the object the 
Board has apparently in view with respect to the 
Report. 

Part V. — Pilotage. 

330. The Fifth Part of this Act shall apply to the United 
Kingdom only. 

331. Every pilotage authority shall retain all powers and 
jurisdiction which it now lawfully possesses, so far as the same* 
are consistent with the provisions of this Act ; but no law 
relating to such authority, or to the Pilots licensed by it, and 
no act done by such authority, shall, if inconsistent with any 
provision of this Act, be of any force whatever. 

332. Every pilotage authority shall have power, by bye-law 
made with the consent of Her Majesty in Council, to exempt 
the Masters of any ships, or of any classes of ships, from being 
compelled to employ qualified Pilots, and to annex any terms 
or conditions to such exemptions, and to revise and extend any 
exemptions now existing by virtue of this act or any other Act 
of Parliament, law, or charter, or by usage, upon such terms 
and conditions and in such manner as may appear desirable 
to such authority. 

333. Subject to the provisions contained in the Fifth Part 
of this Act, it shall be lawful for every pilotage authority, by 
bye-law made with the consent of Her Majesty in Council, from 
time to time to do all or any of the following things within its 
districts ; (that is to say), 

1. To determine the qualifications to be required from per- 

sons applying to be licensed as Pilots, whether in 
respect of their age, skill, time of service, character, or 
otherwise : 

2. To make regulations as to the approval and licensing 
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of Pilot boats and ships, with' power to establish 
and regulate companies for the support of such boats 
and ships, and for a participation in the profits made 
thereby ; the companies so established to be exempt from 
the provisions of the act passed in the session holden in 
the seventh and eighth years of the reign of Her present 
Majesty, chapter one hundred and ten, intituled ' An 
Act for the Registration, Incorporation, and Regulation 
of Joint Stock Companies : ' 

3. To make regulations for the government of the Pilots 

licensed by them, and for insuring their good conduct, 
and their constant attendance to and effectual perfor- 
mance of their duty, either at sea or on shore : 

4. To fix the terms and conditions of granting licenses'to 

Pilots and Apprentices, and of granting such pilotage 
certificates as hereinafter mentioned to Masters and 
Mates, and to make regulations for punishing any breach 
of such regulations as aforesaid committed by such Pilots 
or Apprentices, or by such Masters and Mates, by the 
withdrawal or suspension of their licenses or certificates, 
as the case may be, or by the infliction of penalties to 
be recoverable summarily before two Justices, so that 
no such penalty be made to exceed the sum of twenty 
pounds, and so that every such penalty be capable of 
reduction at the discretion of the Justices by whom the 
same is inflicted : 

5. To fix the rates and prices or other remuneration to be 

demanded and received for the time being by Pilots 
licensed by such authority, or to alter the mode of 
remunerating such Pilots, in such manner as such 
authority may, with such consent as aforesaid, think fit, 
so that no higher rates or prices be demanded or received 
from the Masters or Owners of ships in the case of the 
Trinity House than the rates and prices specified in the 
Table marked U. in the Schedule hereto ; and in the 
case of all other pilotage authorities, than the rates and 
prices which might have been lawfully fixed or demanded 
by such pilotage authorities respectively under any Act 
of Parliament, charter, or custom in force immediately 
before the commencement of this Act : 

6. To make such arrangements with any other pilotage 

authority for altering the limits of their respective dis- 
tricts, and for extending the powers of such other 

F 
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authority, or the privileges of flie Pilots licensed by such 
other authority or any of them, to all or any part of 
its own district, or for limiting its own powers or the 
privileges of its own Pilots or any of them, or for 
sharing the said last-mentioned powers and privileges 
with the said other authority and the Pilots licensed by 
it, or for delegating or surrendering such powers and 
privileges or any of them to any other pilotage au- 
thority either already constituted or to be constituted 
by agreement between such authorities, and to the Pilots 
{ licensed by it, as may appear to such pilotage autho- 

rities to be desirable for the purpose of facilitating 
navigation or of reducing charges on shipping : 

7. To establish, either alone or in conjunction' with any 

other pilotage authority or authorities, funds for the 
relief of superannuated or infirm qualified Pilots, or of 
their wives, widows, or children, or to make any new 
regulations with respect to any funds already applicable 
to the above purposes or any of them, with power to 
determine the amount, manner, time, and persons ! (such 
persons to be in the service of such pilotage authority) 
to and in which and by and upon whom the contri- 
butions in support of such existing or future funds 
may be made or levied; and further, to declare the 
persons or class of persons (such persons or class of per- 
son being confined to men in the service of such pilotage 
authority, their wives, widows, or children) entitled to 
participate in the benefits of such existing or future 
funds, and the terms and conditions upon which they 
are to be so entitled : 

8. To repeal or alter any bye-law made in exercise of the 

above powers, and to make a new bye-law or new bye- 
laws in lieu thereof: 
And every bye-law duly made by any pilotage authority in 
exercise of the powers hereby given to it, shall be valid and 
effectual, notwithstanding any Act of Parliament, rule, law, or 
custom to the contrary. 

334. Every bye-law proposed to be enacted by any pilotage 
authority in pursuance of the foregoing powers shall, before it 
is submitted to Her Majesty in Council for her assent, be pub- 
lished in such manner as may from time to time be prescribed 
by the Board of Trade. 

335. Every Order in Council made in pursuance of the pro- 
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visions hereinbefore contained shall be laid before both Houses 
of Parliament as soon as possible after the making thereof. 

336. If the greater part in number of the qualified Pilots 
belonging to any port, or the Local Marine Board, where there 
is one, or at any port where there is no Local Marine Board ; 
if any Masters, Owners, or insurers of ships, being not less than 
six in number, consider themselves aggrieved by any regulation 
or bye-law in force when this Act comes into operation, or 
hereafter made under some authority other than the provisions 
of this Act, or by any defect or omission therein, they may 
appeal to the Board of Trade, and the said Board may there- 
upon revoke or alter any such regulation or bye-law, or may 
make additions thereto in such manner as, having regard to 
the interests of the persons concerned, may appear to be just 
and expedient ; and every order so made shall be conclusive in 
the matter. 

337. Every pilotage authority shall deliver periodically to 
the Board of Trade, in such form and at such times as such 
Board requires, returns of the following particulars with regard 
to pilotage within the port or district under the jurisdiction 
of such authority ; (that is to say), 

1. All bye-laws, regulations, orders, or ordinances relating to 

Pilots or pilotage for the time being in force : 

2. The names and ages of all Pilots or Apprentices licensed 

or authorised to act by such authority, and of all Pilots 
or Apprentices acting either mediately or immediately 
under such authority, whether so licensed or authorised 
or not : 

3. The service for which each Pilot or Apprentice is licensed : 

4. The rates of pilotage for the time being in force including 

therein the rates and descriptions of all charges upon 
shipping made for or in respect of Pilots or pilotage : 

5. The total amount received for pilotage, distinguishing the 

several amounts received from British ships and from 
foreign ships respectively, and the several amounts 
received in respect of different classes of ships paying 
different rates of pilotage, according to the scale of such 
rates for the time being in force, and the several amounts 
received for the several classes of service rendered by 
Pilots; and also the amount paid by such ships (if any), 
as have before reaching the outer limits of pilotage water 
if outwardbound, or their port of their destination if 
inwardbound : to take or pay for two or more Pilots, 

f2 
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whether licensed by the same or "by different pilotage 
authorities ; together with the numbers of the «hips of 
each of the several classes paying such several amounts 
as aforesaid : 
6. The receipt and expenditure of all moneys received by 
or on behalf of such authority, or by or on behalf 
of any Sub-Commissioners appointed by them, in respect 
of Pilots or pilotage : 
And shall allow the Board of Trade, or any persons appointed 
by such Board for the purpose, to inspect any books or docu- 
ments in its possession relating to the several matters here- 
inbefore required to be returned to the Board of Trade. 

338. If any of such pilotage authorities as aforesaid (other 
than the Trinity House, or Sub-Commissioners of Pilotage 
appointed by it, as hereinafter mentioned), fail to deliver to 
the Board of Trade the periodical returns hereinbefore required 
within one year of such time as may be fixed by such Board 
for the purpose, or if any of such authorities do not allow 
the said Board, or any persons who may be appointed by it for 
the purpose, to inspect any books or documents in their pos- 
session relating to the matters hereinbefore required to be 
returned by them, it shall be lawful for Her Majesty, by and 
with the advice of her Privy Council, to direct that all the 
rights and powers of such authorities in respect of pilotage 
shall cease or be suspended during such time as Her Majesty 
directs; and thereupon the Trinity House shall thereafter, or 
during such time as such suspension may continue, have and 
exercise the same powers of appointing Sub-Commissioners of 
Pilotage, and of licensing Pilots, and of establishing and 
altering rates of pilotage, within the district within which the 
authority so making default has previously appointed or licensed 
Pilots, as it is by this Act authorised to exercise in any 
district for which no particular provision is made by any Act 
of Parliament or charter for the appointment of Pilots, and 
shall also during such time as aforesaid have and exercise the 
same rights, title, and powers to and in respect of any pilotage 
funds or other pilotage property which the said pilotage au- 
thorities would or might have had or exercised if not so 
suspended as aforesaid. 

339. The Board of Trade shall without delay cause the 
several returns hereinbefore required to be made to such Board 
to be laid before both Houses of Parliament. 

340. The Master or Mate of any ,ship may, upon giving due 
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notice, and consenting to pay the usual expenses, apply to any 
pilotage authority to be examined as to his capacity to pilot 
the ship of which he is Master or Mate, or any one or more 
ships belonging to the same Owner, within any part of the 
district over which such pilotage authority has jurisdiction; 
and such Master or .Mate shall, if such authority thinks fit, 
thereupon be examined; and if found competent, a pilotage 
certificate shall be granted to him, containing his name, a 
specification of the ship tor ships*- in respect of which he has 
been examined, and a description of the limits within which he 
is to pilot the same, such limits to be within such jurisdiction 
as aforesaid ; and such certificate shall enable the person therein 
named to pilot the ship or any of the ships therein specified, 
of which he is acting as Master or Mate at the tune, but no 
other, within the limits therein described, without incurring 
any penalties for the non- employment of a qualified Pilot. 

341. The pilotage certificate so granted shall not be in force 
for more than one year, unless the same is renewed, which may 
from time to time be done by an indorsement under the hand 
of the Secretary or other proper officer of the authority by 
whom such certificate was granted. 

342. If upon complaint to the Board of Trade it appear to 
such Board that any such authority as aforesaid has without 
reasonable cause refused or neglected to examine any Master 
or Mate who has applied to them for the purpose, or after he 
has passed the examination has without reasonable cause re- 
fused or neglected to grant him a pilotage certificate, or that 
the examination of any such Master or Mate has been unfairly 
or improperly conducted or that any terms imposed or sought 

. to be imposed by such authority are unfair or improper, or 
that any pilotage certificate granted by such authority has 
been improperly withdrawn, the Board of Trade may, if in 
its judgment the circumstances appear to require it, appoint 
persons to examine such Master or Mate, and if he is found 
competent may grant him a pilotage certificate, containing the 
same particulars as would have been inserted in any certificate 
granted by such pilotage authorities as aforesaid, upon such 
terms and conditions, and subject to such regulations, as such 
Board may think fit ; and such certificate shall have the same 
effect as if it had been granted by such pilotage authority as 
aforesaid; and such certificate shall be in force for one year, and 
may be renewed from year to year, either by the said au- 
thorities in manner hereinbefore mentioned, or by the Board of 
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Trade, if such Board thinks fit, such renewal to be indorsed 
on the said certificate, either by such person as the Board 
of Trade may appoint for the purpose, or in manner here- 
inbefore provided as to certificates granted by any pilotage 
authority. 

343. All Masters or Mates to or for whom any such pilotage 
certificates as aforesaid are granted or renewed by any pilotage 
authority shall pay to such authority, or as it directs, such 
fees upon their respective certificates and upon the renewals 
thereof, as are from time to time fixed for that purpose by such 
authority, with the consent of the Board of Trade ; and all 
Masters and Mates to or for whom any such certificates are 
granted or renewed by the Board of Trade shall pay to such 
Board, or as it directs, such fees upon their certificates and 
upon the renewals thereof as may be fixed by such Board, so 
nevertheless that in the case of pilotage certificates granted or 
renewed by the Board of Trade such fees shall in no case be 
less than the fees payable by the qualified Pilots in the same 
districts upon their licenses and the renewal thereof; and such 
fees shall in the case of certificates and renewals granted by 
pilotage authorities be applicable either to paying the expense 
of the examinations, or any other general expenses connected 
with pilotage incurred by such authorities, or to the Pilots' 
Superannuation Fund of the district (if any), or otherwise 
for the benefit of the Pilots appointed by such authorities, as 
such authorities think fit ; and such fees shall in the case of 
pilotage certificates granted or renewed by the Board of Trade 
be applicable to the expense of the examinations, and the 
surplus (if any), shall be applied for the benefit of the qualified 
Pilots of the port or district to which such certificates apply, 
in such manner as such Board thinks fit. 

344. If at any time it appears to the Board of Trade or to 
any pilotage authority that any Master or Mate to whom a 
pilotage certificate has been granted by such Board or authority 
has been guilty of misconduct, or has shown himself incom- 
petent to pilot his ship, such Board or such authority (as the 
case may be) may thereupon withdraw his certificate, and such 
certificate shall thenceforth cease to be of any effect whatever. 

345. All boats and ships regularly employed in the pilotage 
service of any district shall be approved and licensed by the 
pilotage authority of such district, who may, at their discretion, 
appoint and remove the Masters of such boats and ships. 

346. Every pilot-boat or ship shall be distinguished by the 
following characteristics ; (that is to say), 
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1. A black colour painted or tarred outside, with the ex. 

ception of such names and numbers as are hereinafter 
mentioned; or such other distinguishing colour or 
colours as the pilotage authority of the district, with 
the consent of the Board of Trade, directs : 

2. On her stern the name of the Owner thereof and the 

port to which she belongs painted in white letters at 
least one inch broad and three inches long, and on 
each bow the number of the license of such boat or 
ship: 
3. When afloat, a flag at the masthead or on a sprit or 
staff, or in some other equally conspicuous situation ; 
such flag to be of large dimensions compared with the 
size of the boat or ship carrying the same, and to be 
of two colours, the upper horizontal half white, and the 
lower horizontal half red : 
And it shall be the duty of the Master of such boat or ship to 
attend to the following particulars : First, that the boat or ship 
possesses all the above characteristics ; secondly, that the afore- 
said flag is kept clean and distinct, so as to be easily discerned 
at .a proper distance ; and, lastly, that the names and numbers 
before mentioned are not at any time concealed ; and if de- 
fault is made in any of the above particulars he shall incur 
a penalty not exceeding twenty pounds for each default. 

347. Whenever any qualified Pilot is carried off in a boat or 
ship not in the pilotage service he shall exhibit a flag of the above 
description, in order to show that such boat or ship has a qualified 
Pilot on board ; and if he fails to do so without reasonable cause 
he shall incur a penalty not exceeding fifty pounds. 

348. If any boat or ship, not having a licensed Pilot on 
board, displays a flag of the above-mentioned description, there 
shall be incurred for every such offence a penalty not exceeding 
^ftj pounds, to be recovered from the Owner or from the Master 
of such boat or ship. 

349. Every qualified pilot on his appointment shall receive a 
license, containing his name and usual place of abode, together 
with a description of his person, and a specification of the limits 
within which he is qualified to act ; and it shall be the duty 
of the principal officer of Customs at the place at or nearest 
to which any qualified Pilot may reside, upon his request, 
to register his license ; and no qualified Pilot shall be entitled to 
act as such until his license is so registered ; and any qualified 
Pilot acting beyond the limits for which he is qualified by his 
license, shall be considered as an unqualified Pilot. 
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350. Every qualified Pilot shall, upon receiving his license, 
be furnished with a copy of such part of this Act as relates to 
pilotage, together with a copy of the rates, bye-laws, and regula- 
tions established within the district for which he is licensed ; and 
he shall produce such copies to the Master of any ship or other 
person employing him, when required to do so, under a penalty 
in case of default not exceeding five pounds. 

351. Every qualified Pilot, while acting in that capacity, 
shall be provided with his license, and produce the same to 
every person by whom he is employed, or to whom he tenders 
his services as Pilot ; and if he refuses to do so at the request 
of such person, he shall incur for each offence a penalty not ex- 
ceeding ten pounds, and shall be subject to suspension or dis- 
missal by the pilotage authority by whom he is licensed. 

352. Every qualified Pilot, when required by the pilotage 
authority who appointed him, shall produce or deliver up his 
license ; and on the death of any qualified Pilot the person into 
whose hands his license happens to fall shall without delay 
transmit the same to the pilotage authority who appointed the 
deceased Pilot, and any Pilot or person failing to comply with 
the provisions of this section shall incur a penalty not ex- 
ceeding ten pounds. 

353. Subject to any alteration to be made by any pilotage 
authority in pursuance of the power hereinbefore in that behalf 
given, the employment of pilots shall continue to be compulsory 
in all districts in which the same was by law compulsory im- 
mediately before the time when this Act comes into operation ; 
and all exemptions from compulsory pilotage then existing 
within such districts shall also continue in force; and every 
Master of any unexempted ship navigating within any such dis- 
trict who, after a qualified Pilot has offered to take charge of 
such ship or has made a signal for that purpose, either him- 
self pilots such ship without possessing a pilotage certificate 
enabling him so to do, or employs or continues to employ an un- 
qualified person to pilot her, and every Master of any exempted 
ship navigating within any such district who, after a qualified 
Pilot has offered to take charge of such ship, or has made a 
signal for that purpose, employs or continues to employ an un- 
qualified Pilot to pilot her, shall for every such offence incur a 
penalty of double the amount of pilotage demandable for the 
conduct of such ship. 

354. The Master of every ship carrying passengers between 
any place situate in the United Kingdom, or the islands of 
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Guernsey j Jersey, Sark, Alderney, and Man, and any other place 
so situate, when navigating upon any waters situate within the 
limits of any district for which Pilots are licensed by any 
pilotage authority under the provisions of this or of any other 
act, or upon any part thereof so situate, shall, unless he or his 
Mate has a pilotage certificate enabling such Master or Mate 
to pilot the said ship within such district, granted under 
the provisions hereinbefore contained or such certificate as next 
hereinafter mentioned, being a certificate applicable to such dis- 
trict and to such ship, employ a qualified Pilot to pilot his 
ship ; and if he fails so to do he shall for every offence incur a 
penalty not exceeding one hundred pounds. 

355. Any Master or Mate of a ship which by the last pre- 
ceding section is made subject to compulsory pilotage may apply 
to the Board of Trade for a certificate, and the Board of Trade 
shall thereupon, on satisfactory proof of his having continuously 
piloted any ship within the limits of any pilotage district or 
of any part or parts thereof for two years prior to the com- 
mencement of this Act, or upon satisfactory proof by examina- 
tion of his competency, or otherwise as it may deem expedient, 
cause to be granted to him, or to be indorsed on any certificate 
of competency or service obtained by him under the Third 
Part of this Act, a certificate to the effect that he is authorised 
to pilot any ship or ships belonging to the same owner, and 
of a draught of water not greater than such draught as may 
be specified in the certificate within the limits aforesaid, and 
the said ceritficate shall remain in force for such time as the Board 
of Trade directs, and shall enable the Master or Mate therein 
named to conduct the ship or ships therein specified within the 
limits therein described to the same extent as if the last pre- 
ceding section had not been passed, but not further or other- 
wise; and every such Master or Mate shall, upon applying 
for such certificate or any renewal thereof, pay to the Board of 
Trade or as it directs such fees not exceeding the fees payable 
on an examination for a Master's certificate of competency under 
the Third Part of this Act as the Board of Trade directs ; and 
such fees shall be applied in the same manner in which the 
fees payable on such last-mentioned examination are made 
applicable. 

356. If any boat or ship, having a qualified Pilot on board, 
leads any ship which has not a qualified Pilot on board when 
such last- mentioned ship cannot from particular circumstances 
be boarded, the Pilot so leading such last- mentioned ship shall 
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be entitled to the full pilotage for the distance run as if he had 
actually been on board and had charge of such ship. 

357. No Pilot, except under circumstances of unavoidable 
necessity, shall without his consent be taken to sea or beyond 
the limits for which he is licensed in any ship whatever ; and 
every Pilot so taken under circumstances of unavoidable ne- 
cessity or without his consent shall be entitled, over and above 
his pilotage, to the sum of ten shillings and sixpence a day, to be 
computed from and inclusive of the day on which such ship 
passes the limit to which he was engaged to pilot her up to and 
inclusive of the day of his being returned in the said ship to 
the place where he was taken on board, or up to and inclusive 
of such day as will allow him, if discharged from the ship, suffi- 
cient time to return thereto ; and in such last-mentioned case 
he shall be entitled to his reasonable travelling expenses. 

358. Any qualified Pilot demanding or receiving, and also 
any Master offering or paying to any Pilot, any other rate 
in respect of pilotage services, whether greater or. less, than 
the rate for the time being demandable by law, shall for each 
offence incur a penalty not exceeding ten pounds. 

359. If any Master, on being requested by any qualified Pilot 
having the charge of his ship to declare her draught of water, 
refuses to do so, or himself makes or is privy to any other per- 
son making a false declaration to such Pilot as to such draught, 
he shall incur a penalty for every such offence not exceeding 
double the amount of pilotage which would have been payable 
to the Pilot making such request ; and if any Master or other 
person interested in a ship makes or is privy to any other 
person making any fraudulent alteration in the marks on 
the stern or stem post of such ship denoting her draught of 
water, the offender shall incur a penalty not exceeding five 
hundred pounds. 

360. A qualified Pilot may supersede an unqualified Pilot, 
but it shall be lawful for the Master to pay to such unqualified 
Pilot a proportionate sum for his services, and to deduct the 
same from the charge of the qualified Pilot; and in case 
of dispute the pilotage authority by whom the qualified Pilot 
is licensed shall determine the proportionate sums to which 
each party is entitled. 

361. An unqualified Pilot assuming or continuing in the 
charge of any ship after a qualified Pilot has offered to take 
charge of her, or using a license which he is not entitled to 
use for the purpose of making himself appear to be a qualified 
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Pilot, shall for each offence incur a penalty not exceeding fifty 
pounds. 

362. An unqualified Pilot may, within any pilotage district, 
without subjecting himself or his employer to any penalty, 
take charge of a ship as Pilot under the following circum- 
stances ; (that is to say), 

When no qualified Pilot has offered to take charge of such 
ship, or made a signal for that purpose ; or 

When a ship is in distress or under circumstances making it 
necessary for the Master to avail himself of the best assistance 
which can be found at the time ; or 

For the purpose of changing the moorings of any ship in 
port, or of taking her into or out of any dock, in cases where 
such act can be done by an unqualified Pilot without infringing 
the regulations of the port, or any orders which the harbour- 
master is legally empowered to give. 

363. The following persons shall be liable to pay pilotage 
dues for any ship for which the services of a qualified pilot are 
obtained ; (that is to say), the Owner or Master, or such con- 
signees or agents thereof as have paid or made themselves 
liable to pay any other charge on account of such ship in 
the port of her arrival or discharge, as to pilotage inwards, 
and in the port from which she clears out as to pilotage 
outwards : and in default of payment such pilotage dues may 
be recovered in the same manner as penalties of the like amount 
may be recovered by virtue of this Act; but such recovery 
shall not take place until a previous demand thereof has been 
made in writing, and the dues so demanded have remained 
unpaid for seven days after the time of such demand being 
made. 

364. Every consignee and agent (not being the Owner or 
Master) hereby made liable for the payment of pilotage dues 
in respect of any ship may, out of any moneys in his hands 
received on account of such ship or belonging to the Owner 
thereof, retain the amount of all dues so paid by him together 
with any reasonable expenses he may have incurred by reason 
of such payment or liability. 

365. If any qualified Pilot commits any of the following 
offences ; (that is to say), 

1. Keeps himself, or is interested in keeping by any agent, 
servant, or other person, any public-house or place of 
public entertainment, or sells, or is interested in selling, 
any wine, spirituous liquors, tobacco, or tea j 
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2. Commits any fraud or other offence against the revenues 

of Customs or Excise, or the laws relating thereto ; 

3. Is in any way, directly or indirectly, concerned in any 

corrupt practices relating to ships, their tackle, furniture, 
cargoes, crews, or passengers, or to persons in distress at 
sea or by shipwreck, or to their moneys, goods, or 
chattels ; 

4. Lends his license ; 

5. Acts as Pilot whilst suspended ; 

6. Acts as Pilot when in a state of intoxication ; 

7. Employs, or causes to be employed, on board any ship of 

vtrhich he has the charge, any boat, anchor, cable, or 
other store, matter, or thing beyond what is necessary 
for the service of such ship, with the intent to enhance 
the expenses of pilotage for his own gain or for the 
gain of any other person ; 

8. Refuses or wilfully delays, when not prevented by illness 

or other reasonable cause, to take charge of any ship 
within the limits of his license upon the signal for a 
Pilot being made by such ship, or upon being required 
to do so by the Master, Owner, Agent, or Consignee 
thereof, or by any officer of the pilotage authorities by 
whom such Pilot is licensed, or by any principal officer 
of Customs ; 

9. Unnecessarily cuts or slips, or causes to be cut or slipped, 

any cable belonging to any ship ; 

10. Refuses, on the request of the Master, to conduct the 

ship of which he has the charge into any port or place 
into which he is qualified to conduct the same, except 
on reasonable ground of danger to the ship ; 

11. Quits the ship of which he has the charge, without the 
consent of the Master, before the service for which he 
was hired has been performed ; 

He shall for each such offence, in addition to any liability for 
damages at the suit of the person aggrieved, incur a penally 
not exceeding one hundred pounds, and be liable to suspension 
or dismissal by the pilotage authority by whom he is licensed ; 
and every person who procures, abets, or connives at the com- 
mission of any such offence shall likewise, in addition to any 
such liability for damages as aforesaid, incur a penalty not 
exceeding one hundred pounds, and, if a qualified Pilot, shall 
be liable to suspension or dismissal by the pilotage authority 
by whom he is licensed. . 
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366. If any Pilot, when in charge of any ship, by wilful 
breach of duty, or by neglect of duty, or by reason of drunken- 
ness, does any act tending to the immediate loss, destruction, 
or serious damage of such ship, or tending immediately to 
endanger the life or limb of any person on board such ship ; or 
if any Pilot, by wilful breach of duty, or by neglect of duty, 
or by reason of drunkenness, refuses or omits to do any 
lawful act proper and requisite to be done by him for pre- 
serving such ship from loss, destruction, or serious damage, 
or for preserving any person belonging to or on board of such 
ship from danger to life or limb ; the Pilot so offending shall, 
for each such offence, be deemed guilty of a misdemeanour, 
and, if a qualified Pilot, also be liable to suspension and dis- 
missal by the authority by which he is licensed. 

367- If any person, by wilful misrepresentation of circum- 
stances upon which the safety of a ship may depend, obtains or 
endeavours to obtain the charge of such ship, such person, and 
every other person procuring, abetting, or conniving at the 
commission of such offence, shall, in addition to any liability 
for damages at the suit of the party aggrieved, incur a penalty 
not exceeding one hundred pounds, and, if the offender is a 
qualified Pilot he shall also be liable to suspension or dismissal 
by the pilotage authority by which he is licensed. 

368. The Trinity House may, in exercise of the general power 
herebefore given to all pilotage authorities of doing certain 
things in relation to pilotage matters, alter such of the pro- 
visions hereinafter contained as are expressed to be subject to 
alteration by them in the same manner, and to the same extent as 
they might have altered the same if such provisions had been 
contained in any previous Act of Parliament instead of in this 
Act. 

369. The Trinity House shall continue to appoint Sub- 
Commissioners, not being more than five nor less than three 
in number, for the purpose of examining Pilots in all districts 
in which they have been used to make such appointments, 
and may, with the consent of Her Majesty in Council, but 
not otherwise, appoint like Sub-Commissioners for any other 
district in which no particular provision is made by any Act 
of Parliament or charter for the appointment of Pilots; but 
no pilotage district already under the authority of any Sub- 
Commissioners appointed by the Trinity House shall be ex- 
tended, except with such consent as aforesaid, and no Sub- 
Commissioners so appointed shall be deemed to be pilotage 
authorities within the meaning of this Act. 
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370- The Trinity House shallcontinue, after due examination 
by themselves or their Sub-Commissioners, to appoint and 
license under their common seal Pilots for the purpose of con- 
ducting ships within the limits following, or any portion of 
such limits ; (that is to say), 

1. 'The London District,' comprising the waters of the 

Thames and Medway, as high as London Bridge and 
Rochester Bridge respectively, and also the seas and 
channels leading thereto, or therefrom as far as Oxford- 
ness to the north, and Dungeness to the south ; so never- 
theless that no Pilot shall be hereafter licensed to 
conduct ships both above and below Gravesend : 

2. ' The English Channel District,' comprising the seas 

between Dungeness and the Isle of Wight : 

3. ' Trinity House Outport District, 1 comprising any pilotage 

district for the appointment of Pilots within which no 

particular provision is made by any Act of Parliament 

or charter. 

371* Subject to any alteration to be made by the Trinity 

House, the names of all Pilots licensed by the Trinity House shall 

be published in manner following ; (that is to say), 

1. The Trinity House shall, at their house in London, fix 

up a notice specifying the name and usual place of 
abode of every Pilot so licensed, and the limits within 
which he is licensed to act : 

2. The Trinity House shall transmit a copy of such notice 

to the Commissioners of Customs in London, and to 
the principal officers of Customs resident at all ports 
within the limits for which such Pilot is licensed ; and 
such notice shall be posted up by the Commissioners at 
the Custom-house in London, and by such officers at the 
Custom-houses of the ports at which they are respec- 
tively resident. 

372. Subject to any alteration to be made by the Trinity 
House, every Trinity House Pilot, on his appointment, shall 
execute a bond for one hundred pounds conditioned for the due 
observance on his part of the regulations and bye-laws of the 
Trinity House, such bond to be free from stamp duty, and from 
any other charge, except the actual expense for preparing the 
same. 

373. No qualified Pilot who has executed such bond as is 
hereinbefore mentioned shall be liable for neglect or want of skill 
beyond its penalty and the amount of pilotage payable to him 
in respect of the voyage on which he is engaged. 
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374. Subject to any alteration to be made by the Trinity 
House, no license granted by them shall continue in force beyond 
the thirty-first day of January next ensuing the date of such 
license ; but the Bame may, upon the application of the Pilot 
holding such license, be renewed on Buch thirty- first day of 
January in every year, or any subsequent day, by indorsement 
under the hand of the Secretary of the Trinity House, or such 
other person as may be appointed by them for that purpose. 

375. The Trinity House shall have power to revoke or sus- 
pend the license of any Pilot appointed by them, in such man- 
ner and at such time as they think fit. 

376. Subject to any alteration to be made by the Trinity 
House, and to the exemptions hereinafter contained, the Pilotage 
Districts of the Trinity House within which the employment of 
Pilots is compulsory are the London District, and the Trinity 
House Outport Districts, as hereinbefore defined ; and the Master 
of every ship navigating within any part of such district or 
districts, who, after a qualified Pilot has offered to take charge 
of such ship, or has made a signal for that purpose, either 
himself pilots such ship, without possessing a certificate enabling 
him so to do, or employs, or continues to employ, an unqualified 
person to pilot her, shall for every such offence, in addition to 
the penalty hereinbefore specified, if the Trinity House certify 
in writing under their common seal that the prosecutor is to 
be at liberty to proceed for the recovery of such additional 
penalty, incur an additional penalty not exceeding five pounds 
for every fifty tons burthen of such ship. 

377. Subject to any alteration to be made by the Trinity 
House, a sufficient number of qualified Pilots shall always be 
ready to take charge of ships coming from the westward past 
Dungeness ; and the Trinity House shall, by bye-law to be made 
in the same manner as other bye-laws made under the powers 
herein contained, make such regulations with respect to the 
Pilots under their control as may be necessary in order to 
provide for an unintermitted supply of qualified Pilots for such 
ships, and to insure their constant attendance upon and due 
performance of their duty, both by night and day, whether 
by cruising between the South Foreland and Dungeness, or by 
going off from shore, upon signals made for the purpose, or 
by both of such means, or by any other means, and whether in 
rotation or otherwise, as the Trinity House think fit. 

378. Subject to any alteration to be made by ]the Trinity 
House, every Master of any ship coming from the westward, and 
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bound fo any place in the rivers Thames and Medufay (unless 
she has a qualified Pilot on board, or is exempted from com- 
pulsory pilotage), shall, on the arrival of such ship off Dunge- 
ness, and thenceforth until she has passed the south buoy of the 
Brake, or a line to be drawn from Sandown Castle to the 
said buoy, or until a qualified Pilot has come on board, display 
and keep flying the usual signal for a Pilot ; and if any qualified 
Pilot is within hail, or is approaching and within half a mile, 
and has the proper distinguishing flag flying in his boat, such 
Master shall, by heaving-to in proper time or shortening sail, or 
by any practicable means consistent with the safety of his ship, 
facilitate such Pilot getting on board, and shall give the charge 
of piloting his ship to such Pilot; or if there are two or 
more of such Pilots offering at the .same time, to such one of 
them as may, according to the regulations for the time being in 
force, be entitled or required to take such charge ; and if any 
such Master fails to display or keep flying the usual signal for a 
Pilot in manner hereinbefore required, or to facilitate any such 
qualified Pilot as aforesaid getting on board as hereinbefore 
required, or to give the charge of piloting his ship to such Pilot 
as hereinbefore mentioned in that behalf, he shall incur a penalty 
not exceeding double the sum which might have been demanded 
for the pilotage of his ship, such penalty to be paid to the Trinity 
House, and to be carried to the account of the Trinity House 
Pilot Fund. 

379. The following ships, when not carrying passengers, 
shall be exempted from compulsory pilotage in the London 
District, and in the Trinity House Outport Districts ; (that is to 
eay), 

1. Ships employed in the coasting trade of the United King- 

dom : 

2. Ships of not more than sixty tons burthen : 

3. Ships trading to Boulogne or to any place in Europe north 

of Boulogne : 

4. Ships from Guernsey, Jersey, Alderney, Sarh or Man, 

which are wholly laden with stone being the produce of 
those islands : 

5. Ships navigating within the limits of the port to which 

they belong : 

6. Ships passing through the limits of any pilotage district 

on their voyages between two places both situate out 
of such limits, and not being bound to any place within 
such limits nor anchoring therein. 
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380. Subject to any alteration to be made by the Trinity 
House there shall continue to be paid to all Trinity House 
Pilots, in respect of their pilotage services, such dues as are im- 
mediately before the time when this Act comes into operation 
payable to them in respect of such services. 

381. Subject to any alteration to be made by the Trinity 
House, and notwithstanding anything hereinbefore contained, 
there shall be paid in respect of all foreign ships trading to and 
from the port of London, and not exempetd from pilotage, the 
following pilotage dues ; that is to say, as to ships inwards the 
full amount of dues for the distance piloted, and as to ship* 
outwards the full amount of dues for the distance required 
by law ; and payment of such pilotage dues shall be made to the 
Collector of Customs in the port of London by some one or 
more of the following persons ; that is to say, the Master or 
other person having the charge of such ship, or the Consignee 
or Agents thereof who have paid or made themselves liable 
to pay any other charge for such ship in the said port of 
London ; and such pilotage may be recovered in the same man- 
ner as other pilotage dues are hereinbefore declared to be 
recoverable. 

382. Subject to any alteration to be made by the Trinity 
House, the said Collector of Customs shall, on receiving any 
pilotage dues in respect of foreign ships, give to the person 
paying the same a receipt in writing ; and no officer of Customs 
in the port of London shall' grant a clearance or transire for any 
such foreign ship as aforesaid without the production of such re- 
ceipt; and if any such attempts to go to sea without such clearance 
or transire, any such officer may detain her until the said 
receipt is produced. 

383. Subject to any alteration to be made by the Trinity 
House, the said collector shall pay over to the Trinity House 
the pilotage dues received by him in respect of any foreign ship ; 
and the Trinity House shall apply the same in manner following : 

In the first place, in paying to any Pilot who may bring 
sufficient proof of his having had the charge of such ship such 
dues as would have been payable to him for such pilotage ser- 
vice if the ship had been a British ship, after deducting there- 
from the poundage due to the Trinity House : 

In the second place, in paying to any unlicensed person 
who may bring sufficient proof of his having, in the absence 
of a licensed Pilot, had the charge of such ship, such amount 
as the Trinity House may think proper, not exceeding the 
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amount which would under similar circumstances have been 
payable to a licensed Pilot, after deducting poundage : 

And lastly, shall pay over to the Trinity House Pilot Fund 
the residue, together with all poundage deducted as aforesaid. 

384. Whenever any difference arises between the Master 
and the qualified Pilot of any ship trading to or from the port 
of London as to her draught of water, the Trinity House shall 
upon application by either party, made, in case of a ship 
inward bound, within twelve hours after her arrival or at some 
time before she begins to discharge her cargo, and in the case 
of a ship outward bound before she quits her moorings, ap- 
point some proper officer who shall measure the ship, and settle 
the difference accordingly, and there shall be paid to the 
officer measuring such ship by the party against whom he 
decides, the following sums ; (that is to say), one guinea if the 
ship be below, and half a guinea if the ship be above the 
entrance of the London Docks at Wapping. 

385. Subject to any alteration to be made by the Trinity 
House, there shall continue to be paid to them, and carried 
over to the Trinity House Pilot Fund, the sums of money 
following ; (that is to say), 

1. A poundage of sixpence in the pound upon the pilotage 

earnings of all Pilots licensed by the Trinity House : 
2. A sum of three pounds three shillings to be paid on the 
first day of January in every year by every person 
licensed by the Trinity House to act as Pilot in any 
district not under the superintendence of Sub-Com- 
missioners, or in any part of such district : 
And any qualified Pilot giving a false account of his earnings, 
or making default in payment of any sum due from him under 
this section, shall forfeit double the amount payable, and shall 
further be liable, at the discretion of the Trinity House, to sus- 
pension or dismissal. 

386. Subject to any prior charges that may be subsisting 
thereon by virtue of any Act or Acts of Parliament or otherwise, 
the said Trinity House Pilot Fund shall be chargeable in the 
first instance with such expenses as the Trinity House may duly 
incur in performance of their duties in respects of Pilots and 
pilotage, and after payment thereof shall, subject to any alter- 
ation to be made by the Trinity House, be administered by 
the Trinity House for the benefit of such Pilots licensed by them 
after the first day of October one thousand eight hundred and 
fifty-three as are incapacitated for the performance of their 
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duty by reason of age, infirmity, or accident, or of the widows 
and children of Pilots so licensed, or of such incapacitated 
Pilots only. 

387- The two corporations of the Trinity Houses of the ports 
of Hull and Newcastle shall continue to appoint Sub- Commis- 
sioners, not being more than seven nor less than three in 
number, for the purpose of examining Pilots in all districts in 
which they have been used to make such appointments, and 
may, with the consent of Her Majesty in Council, but not 
otherwise, appoint like Sub-Commissioners for any other dis- 
trict situate within their respective jurisdictions ; but no pilotage 
district already under the authority of any Sub-Commissioners 
appointed by either of the said Corporations shall be extended, 
except with such consent as aforesaid ; and no Sub-Commis- 
sioners appointed or to be appointed by the Trinity Houses of 
Hull and Newcastle shall be deemed to be pilotage authorities 
within the meaning of this Act, nor shall anything in this Act 
contained be held to confer upon the commissioners for regu- 
lating the pilotage of the port of Kingston-upon-Hull and of the 
river Humber any jurisdiction of a different nature or character 
from that which they have heretofore exercised. 

388. No Owner or Master of any ship shall be answerable 
to any person whatever for any loss or damage occasioned by 
the fault or incapacity of any qualified Pilot acting in charge 
of such ship, within any district where the employment of 
such Pilot is compulsory by law. 

In the discussion of this part of the Act I would 
at once state that I consider it imperative to do away 
with compulsory pilotage in its present form altogether 
as a blot upon our Statute Book, and if it is conceded, 
as I hope it will be, that the abuses which have grown 
up with the system are such as to admit of no other 
remedy, it will be clear that this part of the Act must 
be entirely remodelled. 

I would here refer to the remarks of Mr. Lindsay, in 
his letter to the President of the Board of Trade in 
the year 1860, where, at page 217, he treats of this 
question; he, however, has evidently only been struck 
by the way in which present legislation increases the 
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burdens of the shipowner, without perceiving the in- 
justice to all which it sanctions and perpetuates. He 
also seems to use the term i compulsory pilotage ' when 
speaking of an obligation arising out of a policy of 
insurance ; such a use of the term only serves to com- 
plicate the questions, which seem to me to be the 
following : — 

1. Whether it can continue to be part of the 
legislation of the country that in certain districts 
vessels shall not be navigated except by a duly 
licensed pilot specially employed for the purpose. 

2. Whether the enactments by which the employ- 
ment of such duly licensed pilots is regulated are 
such as to afford complete and impartial justice to 
all parties. 

Into a separate consideration of the first of these 
questions I do not propose to enter at any length, as 
Mr. Lindsay and others have written ably and com- 
prehensively on the subject, but some few remarks may 
not be out of place. 

I can never acknowledge that a pilot ought to be, or 
was originally intended to be, more than a help to the 
officers of the ship in avoiding the intricacies or dangers 
of local navigation. Of course, it cannot be denied that 
a master of a vessel visiting a port for the first time 
cannot be so well acquainted with shoals, sands, or 
beacons, as one who makes his livelihood by conducting 
vessels at all times in that particular district ; on the 
other hand, how can such pilot, taking charge of a vessel 
for the first time, be as well acquainted as her own 
master with the sailing, steaming, or steering qualities, 
from a defective appreciation of which as many acci- 
dents arise as foom any other circumstance ! There is, 
it seems to me, no reason whatever why a master of a 
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vessel who has undertaken to perform a voyage, say 
from Sydney to London, should be relieved of re- 
sponsibility at any point short of either of these 
places; by all means allow him to make use at any 
point of such skilled assistance as may present itself ; 
but if, with the knowledge that such assistance will 
doubtless be at his command, he does not feel equal to 
the responsibility of the voyage, it is his fault if he 
undertake it, and our hardy mariners would look upon 
it as an insult if it were seriously suggested that they 
could not find their way anywhere. 

This brings me to the second question above pro- 
pounded ; and here, having felt severely the hardships 
of the law as it at present stands, I must enter more 
particularly into an examination of the clauses in the 
Merchant Shipping Act which have brought about a 
state of things calling, I cannot but think, for a speedy 
and effectual remedy. 

To make myself clear it is necessary that I should 
point out the clauses and their connection. 

By sections 376 to 379 it is made compulsory upon 
masters of vessels to take on board in certain localities 
the first qualified pilot who shall offer his services ; by 
section 388 it is enacted that no owner or master of a 
ship shall be answerable to any person whatever for any 
loss or damage occasioned by the fault or incapacity of 
any qualified pilot who has thus compulsorily taken 
charge ; section 372 stipulates that every pilot shall 
execute a bond for 100/.; and section 373 limits the 
amount recoverable from any such pilot to the amount 
of such bond, plus the pilotage payable to him for the 
voyage on which he was engaged. 

I say in certain localities a pilot must be employed, 
but it must not, therefore, be supposed that at any 
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given place pilotage must either be or not be compulsory. 
On the contrary, the two systems are frequently co- 
existent, and if my illustrations are taken solely from 
the London district, it must not be supposed that the 
evils which are here so patent may not be equally felt 
in other places. 

We will now suppose a vessel on her voyage from 
the Mediterranean, or elsewhere in the world south 
of Boulogne^ to have navigated in safety through the 
dangers of the seas, through the English Channel 
crowded with shipping, and to have arrived at Dunge- 
ness. 

Here her officers, if she is bound for the Thames or 
Medway, become, in the eye of the law, suddenly in- 
capable of taking her any farther, and must employ a 
licensed pilot, who is supposed to bring with him such 
consummate skill as to be able to preserve the vessel 
from dangers, not only below the water, but above it, 
as collisions, &c, so effectually, that the legislature has 
considered itself justified in transferring to him the 
whole charge and responsibility for the vessel and her 
cargo. Not so, however, should she be destined for any 
other port, as Hull, Newcastle, &c. ; in such a case the 
master may, if he chooses, avail himself of the services 
of the same pilot, but he still remains the responsible 
person in the event of any accident happening while 
the pilot is in charge, he having a remedy against the 
pilot to the extent of 100Z., which we shall presently 
see is almost illusory ; thus from a comparison of these 
two cases, where the vessel in one case remains within 
the pilotage district, in the other passes through it, it is 
apparent that compulsory pilotage is not rendered ne- 
cessary by dangers of navigation, and therefore justice 
demands that the two vessels should be treated alike, at 
any rate up to the point wlftre their courses diverge. 
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But it may be stated that when such point is once 
passed, no hardship remains, and it is therefore necessary 
to produce further illustrations, for which purpose I 
must look at the working of the Act as regards wholly 
unoffending parties. I will therefore suppose that my 
vessel, the A, is bound down the Thames with a cargo 
of merchandize belonging to sundry shippers in all parts 
of the kingdom, and is brought to an anchor in a proper 
berth in Sea Reach to wait for tide. While she is lying 
there motionless, and of course helpless, two steamers 
are making their way up to London, one, the B, is from 
St. Petersburg, and has taken a Trinity pilot at Orford- 
ness, the other, the C, is from Odessa, and has taken a 
Trinity pilot at Dungeness ; near the Nore Light, some 
distance below where my vessel is lying, their courses 
converge, and from that point upwards they proceed in 
the same track, while their tonnage, draught of water, 
speed, and, I may add, their power of doing mischief, 
are, in all respects, absolutely identical. One of these 
steamers runs down and sinks my vessel at her anchor, 
and my whole property is lost ; will it be credited that 
if that steamer is the B, I shall recover from her owners 
every farthing of my loss ; if it is the C, I shall recover 
nothing ? Therefore, although the pilots on board both 
steamers were licensed by the same authority, although 
the grossest incapacity may be manifested by the one in 
charge of the offending vessel, and although my ship 
was absolutely helpless, the legislature makes it a matter 
of life and death to me whether the steamer by which 
the damage was done cleared originally from St. Peters- 
burg or from Odessa ! 

It may be said that this is the worst that can happen, 
and that it is my fault if I have not covered myself by 
assurance ; although this objection would only amount 
to an argument, that what would be an injustice towards 
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any other person would be no injustice towards an 
underwriter, I shall proceed to show that here also 
the enactments in force are such as to allow even the 
most complete foresight to be baffled, and that no one 
can effectually guard against possible utter ruin from 
unavoidable casualty. 

To prove this certainly most serious assertion, I will 
move my vessel higher up the Thames, and in this case 
she shall be inward bound, having arrived with a cargo 
to be discharged into lighters in the stream. A dis- 
charging berth is pointed out by the harbour -master, 
where she is moored between the buoys, and the dis- 
charge is commenced, and according to the terms used 
in almost all marine policies, the underwriters are an- 
swerable for all damage occurring to her until she has 
been i moored twenty-four hours in good safety ; ' after 
the expiration of this period they are absolved from all 
further liability. In spite of the position of good safety 
into which she has been ordered, she is run down and 
sunk by a steamer which is in charge of a pilot, and 
having no recourse against my underwriters, I look for 
redress to the owners of the steamer. 

Is it sufficient for me to ascertain whether she was 
bound for a northern or southern port, say for St. 
Petersburg or for Odessa, as in the last illustration ? By 
no means, for should she be bound to the former port, 
and not on account of her destination subject to com- 
pulsory pilotage, I may be met with the statement that 
she carried passengers, and on that account was so 
subjected ; in order to procure exemption on this ground 
it is only necessary to prove that any one person not 
belonging to the crew was on board, whether any fare 
had been paid or not ; if this can be substantiated, the 
owners are freed from all lability. 
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Thus utterly foiled in my attempts to obtain compen- 
sation from the owners of the wrong-doing steamer, and 
without recourse against my underwriters, my only 
chance is to proceed against the pilot himself. It might 
at any rate be supposed that the legislature, placing in 
his hands, as has been shown, such enormous power of 
inflicting injury, and reducing his liability to such an 
infinitesimal amount, would have made the remedy 
against him simple and certain. Such, however, is far 
from being the case, and it is only by an action at com- 
mon law, at which all the evidence required for the 
original action in the Court of Admiralty must be re- 
produced, that any portion of the 100/. can be recovered; 
that under such circumstances any settlement out of 
court must be preferable to an action cannot be a cause 
of astonishment. 

I may at once state that the illustrations selected by 
me are not overdrawn, but will be found fully exempli- 
fied by the case of the 4 Beta,' which was taken by me 
from the High Court of Admiralty to the Privy Council; 
the shorthand writer's notes in this case are at the dis- 
posal of all who would like to see the gross injustice 
which is sanctioned by the law, as at present laid down 
and interpreted. 

The enactments in question are open to further objec- 
tion from the great temptation they hold out to inte- 
rested parties to adopt the most discreditable devices to 
evade responsibility, and even to have recourse to wilful 
perjury. In the case of the 4 Beta/ the owners of that 
steamer benefited to the extent of at least 5,000Z., which 
loss was thrown upon the owners and underwriters of 
the Mecklenburg barque 4 Fides ' and her cargo, by the 
simple fact that they produced two persons who swore 
that they had been presented with free passages ; surely 
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generosity never had a more ample and immediate 
reward ! 

Would it, however, be going too far to conjecture 
that after such experience the owner of a vessel would 
take care to be provided with a passenger for future 
occasions ? 

This, however, is not the worst part of the difficulty, 
as will be clear when the mode of procedure is considered, 
which is as follows. My ship having, while at anchor, 
as described in the foregoing illustrations, been run 
down and sunk by a steamer, my first care is to ascer- 
tain that all the requirements of the Act of Parliament, 
as far as they apply to my vessel, were complied with. 
The result of my investigation being satisfactory, after 
making an application to the owners of the steamer for 
compensation, which is at once declined, I put my case 
in the hands of a proctor, who proceeds in the High 
Court of Admiralty to prosecute my claim. On behalf 
of the steamer the only plea is that she was in charge 
of a duly licensed pilot, employed by compulsion of law, 
and that therefore, under the 388th Section, her owners 
are exempt from liability, and this plea succeeds unless 
it can be proved by me that the accident was not solely 
due to the fault or incapacity of the pilot, but that the 
crew of the steamer were partly to blame by not having 
properly carried out the pilot's orders. 

But the evidence by which alone I can hope to prove 
such an allegation must be taken from the crew of such 
steamer, or from the uncorroborated statement of the 
pilot himself, and, even if it were to the interest of all 
the witnesses to be truthful, it may be imagined how 
difficult it would be to obtain proof sufficient from those 
quarters. But it is directly to the interest of all to 
suppress the truth in such a case ; the crew of course 
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will do all they can to clear themselves from blame, 
particularly where by so doing they clear their owners 
from responsibility; while the pilot, having to look to the 
owners for further employment, and being, in very many 
instances at least, engaged from year's end to year's end 
by the same firm, must be, to say the least, very sorely 
perplexed if he tries to do what is right. In the first 
place, his evidence will almost certainly be uncorrobor- 
ated ; in the second place, he knows that if he succeeds 
in throwing the blame upon the crew of the steamer, he 
will be inflicting upon the owners what may possibly be 
an enormous loss, and will certainly expect to forfeit 
their patronage; and, lastly, his own liability in the 
case of a decision adverse to himself cannot be more 
than 100/., and is in most cases nil, for if he has 
any means at all, he will almost certainly be a member 
of a Club which will undertake to defend him if any 
proceedings at common law should really be taken 
against him. If, however, the owners of the steamer 
agree to indemnify him against any loss, all inducement 
for him to speak the truth is at an end, except as be- 
tween his conscience and himself; while for the owners 
of the steamer a maximum sum of 100Z. is in one scale^ 
and an unknown liability of many thousands may be in 
the other, and it is not too much to conclude therefore 
that such a bargain, however corrupt it may be thought, 
is not unlikely to have ere this exercised an influence on 
the decision of the court where such cases come for 
hearing. 

Having now stated at some length my objections to 
the present system of compulsory pilotage, I would 
point out that that system can only be defended by one 
line of argument, viz. that without it the emoluments 
of the pilots would be much curtailed, and it would 
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possibly not be worth their while to devote themselves 
wholly to the business. This argument, however, can- 
not be suffered to prevail for a moment when it has once 
been conclusively ascertained that the system in defence 
of which it is used is in itself an injustice ; it is more- 
over clearly based upon a fallacy, as in the northern part 
of the London district, where pilotage is not compulsory, 
we do not hear of pilots not earning sufficient to remu- 
nerate them, but rather of there being numbers of un- 
licensed men who enter into competition with them. 

These men (watermen, fishermen, old master mariners, 
or others), without being in possession of any lawful 
authority, offer their services to any master who may be 
unacquainted with the part of the coast which he ha& 
to navigate, and where the law does not require him to 
take or pay for a duly licensed pilots 

These men may be thoroughly competent, but the 
legislature can never have imagined that their enact- 
ments would serve to create a body of men who would 
get their living by breaking the law, which they now 
actually do, even when, as is frequently the case, they 
are shipped as able seamen and entered upon the articles 
as such. 

Fresh hardships have grown out of this state of 
things, as will be seen by an investigation into the pro- 
ceedings of the Gravesend Borough Magistrates, who 
have made it a practice to issue warrants on the simple 
ipse dixit of a pilot against masters of vessels alleged to 
have employed an unlicensed person within their juris* 
diction. 

So soon as the vessel in question is reported to have 
arrived at her place of destination, say, for instance, 
Sunderland, or some other northern port, the warrant 
is placed in the hands of police officers, who proceed 
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without delay to arrest the master, bring him in custody 
to Gravesend for trial, and not unfrequently the charge 
has after all been dismissed for want of evidence to 
prove the offence. 

The magistrates, however, never give costs against 
the pilots, and thus the unfortunate master has to find 
his way back to his vessel, after being mulcted of 
several pounds for expenses. If, then, the business is 
so profitable as to excite persons to engage in it who 
have not the powerful recommendation of the Trinity 
House license to protect them, there surely can be no 
fear that the supply of pilots will fail. 

Place the pilots under a more stringent authority 
than at present exists, so that complaints against them, 
which are now invariably referred to the common law 
courts, may be promptly investigated by the Trinity 
House, or any other central authority, and as severely 
punished as complaints against masters and mates 
holding certificates of competency ; and as a licensed 
pilot, by virtue of his license, is empowered to take 
charge of the property of parties who have no other 
security than their belief that the British Government 
will take care to permit only fit and competent persons 
to be entrusted with a pilot's license, whereas it 
devolves upon the owner of the ship to employ what- 
ever master or mate he chooses, and in whom he has 
confidence — I say, this being the state of the case, the duly 
licensed pilot ought to be subject to a more severe law 
than either masters or mates can be ; at present, how- 
ever, he can offend with impunity, as, if you hesitate to 
incur the expenses of legal proceedings without the 
hope of any pecuniary advantage, you have, virtually, 
no remedy against him, 

I do not wish to enter here into any examination of 
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the question of freetrade in pilotage, nor will I do more 
than suggest that if the system of licensing pilots is to 
be continued, there can be no reason why different classes 
of license should not be adopted, so that every one going 
on board a vessel for the purpose of taking charge of 
her, if even only to change docks, should be provided 
with some sort of a license from the central authority, 
a system which is very generally adopted on the Conti- 
nent. 

I repeat that all I have desired to do is to point out 
the abuses of the present system, and I have not the 
least doubt that the evils and their remedy will receive 
prompt consideration at the hands of her Majesty's 
Government. 

To the special clauses I have only to add : 

334. Here, most likely, would the order to pay a fine 
in cases of non-compliance be necessary ; this is the 
mode in which, on the Continent, public bodies are kept 
to their duties, and it cannot be denied that it has 
worked satisfactorily. 

336. Why not give to every person considering 
himself aggrieved the right of appeal ; — how shall, for 
instance, as this clause now stands, any foreigner bring 
his complaint before the Board of Trade ? 

348. For the reasons stated in my introductory re- 
marks to this part, I would propose to punish this 
offence, and every one aiding and abetting in it, as a 
misdemeanour. 

362. It will be necessary to take into most serious 
consideration, if the abolishing of compulsory pilotage 
should not, in cases of distress, justify the employment 
of unlicensed pilots. 

365. I would propose to add under number 
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12. Engages to pilot any vessel out of his 
regular turn, or makes attempts to enter into en- 
gagements to that effect. 

372 and 373, It ought to be seriously considered if it 
would not be far better to raise the amount of bond 
required, and insist upon substantial securities for its 
prompt fulfilment, than to retain the present system, 
which has worked so unsatisfactorily. Pilots very 
rarely have any property when they are called upon 
to make good any damage; usually, everything they 
possess is settled on their families, and it is next to im- 
possible to obtain justice from them under the present 
state of the law. 

374. The decision in the case of the i Beta/ to which 
I referred in my introductory remarks to this part of 
the Act, proves, beyond all question, that this clause 
requires alteration. 

The 31st of January next following the date of the 
license was undoubtedly fixed upon as the term beyond 
which no license should continue in force, in order to 
give the authorities, viz. the officers of the Trinity 
House, the Sub-Commissioners of Pilotage, or the Col- 
lectors of Customs, a month's time from the end of 
every calendar year to report to the Trinity House 
any complaint, or cause of complaint, made, or arising, 
during the previous year. 

In the case under consideration, the Judicial Com- 
mittee decided that a license, granted on January 21 — 
consequently nine days before the expiration of the 
time within which such report might have been sent in 
— was valid in law, because a contrary construction 
would allow certain districts to be for days, or possibly 
for weeks, without any qualified pilots. 

This interpretation is as unjust as erroneous ; unjust, 
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because if the Trinity House had found any difficulty 
in the working of this clause, it might have given due 
notice of the necessity of an alteration, and until such 
notice had been given the public had a right to consider 
the plain words of the enactment in full force ; and 
erroneous, because it is impossible to believe that if the 
legislature meant to give thirty-one days for lodging 
complaints, any judicial tribunal could have it in their 
power to reduce such period by one-third. If the 
words of the clause were not to be interpreted literally, 
any pilot, knowing that complaints likely to lead to the 
suspension of his license were in contemplation, would 
be sure to be the first to interpret the decision in his 
favour, and present his license for renewal on any 
day before the time fixed by law for such renewal, viz, 
January 31. 

The want of qualified Pilots could easily be avoided 
by granting interim certificates, to serve only for the 
time during which the license was left for renewal. 

375. I think the manner in which the revocation or 
suspension of Pilots' Licenses is to take place ought 
here to be distinctly stated. 

376-379. These clauses will require very material 
alteration if my suggestions are adopted. 

Part VII. — Mercantile Marine Fund. 

429. The Board of Trade shall, as soon as practicable after 
the meeting of Parliament in every year, cause the account of 
the Mercantile Marine Fund for the then preceding year to be 
laid before both Houses of Parliament. 

The ' Shipping Gazette ' has repeatedly taken advanr. 
tage of the presentation of these accounts to Parliament 
to urge upon the Board of Trade that a portion of the 
large balance standing to the credit of the Mercantile 
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Marine Fund ought in justice to be employed in re- 
lieving old and crippled mariners to some extent. 

Would the present not be a very good opportunity to 
satisfy the public mind on this subject? 



Part VUl. — Wrecks, Casualties, and Salvage. 

432. In any of the cases following ; (that is to say)) 
Whenever any ship is lost, abandoned, or materially damaged 

on or near the coasts of the United Kingdom ; 
Whenever any ship causes loss or material damage to any 

other ship on or near such coasts ) 
Whenever by reason of any casualty happening to or on 
board of any ship on or near such coasts loss of life 
ensues ; 
Whenever any such loss, abandonment, damage, or casualty 
happens elsewhere, and any competent witnesses thereof 
arrive, or are found at any place in the United Kingdom ; 
It shall be lawful for the inspecting officer of the Coast-guard, 
or the principal officer of Customs, residing at or near the 
place where such loss, abandonment, damage, or casualty 
occurred, if the same occurred on or near the coast of the 
United Kingdom, but if elsewhere, at or near the place where 
such witnesses as aforesaid arrive, or are found, or can be con- 
veniently examined, or for any other person appointed for the 
purpose by the Board of Trade to make inquiry, respecting 
such loss, abandonment, damage, or casualty ; and he shall, for 
that purpose, have all the powers given by the First Part of 
this Act to inspectors appointed by the said Board. 

I would suggest to make these inquiries always 
compulsory by simply cancelling the words 4 It shall be 
lawful/ It is evident that if any unfair dealing with a 
ship has taken place, the crew are most ready to confess 
the truth soon after they have landed, and if one of the 
two officers referred to in this clause is obliged imme- 
diately to institute an inquiry, the execution of the pro- 
test, which is always urged forward by the master with 
all possible despatch, will be postponed, and the whole 

H 



98 MERCHANT SHIPPING ACT, 1864. 

truth will be more likely to come out; but as the clause 
now stands Coastguard or Customs' Officials generally 
find a reason for avoiding to act on their own responsi- 
bility, and by a reference to the Board of Trade much 
time is unnecessarily lost, and, as in the case of the 4 Trial' 
(above referred to), one or other of the principal witnesses 
may have been sent away in order to prevent his cross- 
examination. 

433. If it appears to such officer or person as aforesaid, either 
upon or without any such preliminary inquiry as aforesaid, 
that a formal investigation is requisite or expedient, or if the 
Board of Trade so directs, he shall apply to any two justices or 
to a stipendiary magistrate to hear the case ; and such justices 
or magistrate shall thereupon proceed to hear and try the same, 
and shall for that purpose, so far as relates to the summoning 
of parties, compelling the attendance of witnesses, and the 
regulation of the proceedings, have the same powers as if the 
same were a proceeding relating to an offence or cause of com- 
plaint, upon which they or he have power to make a summary 
conviction or order, or as near thereto as circumstances permit; 
and it shall be the duty of such officer or person as aforesaid 
to superintend the management of the case, and to render such 
assistance to the said justices or magistrate as is in his power ; 
and, upon the conclusion of the case, the said justices or magis- 
trate shall send a report to the Board of Trade, containing a 
full statement of the case and of their or his opinion thereon, 
accompanied by such report of or extracts from the evidence, 
and such observations (if any) as they or he may think fit. 

Besides the Stipendiary Magistrates, the County 
Court Judges, I imagine, would be more fit to conduct 
the official inquiries here under consideration than any 
two Justices of the Peace, and I would suggest the sub- 
stition of them for the latter. 

435. In places where there is a Local Marine Board, and 
where a stipendiary magistrate is a member of such Board, all 
such investigations as aforesaid shall, whenever he happens to 
be present, be made before such magistrate ; and there shall 
be paid to such magistrate in respect of his services under this 
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Act, such remuneration, whether by way of annual increase of 
salary, or otherwise, as Her Majesty's Secretary of State for the 
Home Department, with the consent of the Board of Trade, 
may direct ; and such remuneration shall be paid out of the 
Mercantile Marine Fund. 

The same remuneration should be given to the 
County Court Judges as is to be paid to the Stipendiary 
Magistrates. 

439. The Board of Trade shall throughout the United 
Kingdom have the general superintendence of all matters rela* 
ting to wreck; and it may, with the consent of the Commis* 
sioners of Her Majesty's Treasury, appoint any officer of Cus- 
toms or of the Coast-guard, or any officer of Inland Revenue, 
or, when it appears to such Board to be more convenient, any 
other person, to be a receiver of wreck in any district, and to 
perform such duties as are hereinafter mentioned, and shall give 
due notice of every such appointment. 

The usefulness of Receivers whenever they are nothing 
but public officers has been most effectually proved by 
my own experience in all matters where I have come 
in personal contact with them, and applied for their 
assistance in conformity with sections 6 and 14 of their 
Instructions. It is a very different matter, however, 
when any other person acts as Receiver, as local 
and personal interests are almost invariably so powerful 
as to prevent his acting with vigour and efficiency. 
For this reason I am of opinion that Officers of 
Customs or Coastguard should always be chosen where 
practicable. 

441. Whenever any ship or boat is stranded or in distress 
at any place on the shore of the sea, or of any tidal water within 
the limits of the United Kingdom, the receiver of the district 
within which such place is situate shall, upon being made ac-. 
quainted with such accident, forthwith proceed to such place, 
and upon his arrival there he shall take the command of all 
persons present, and assign such duties to each person, and issue 
such directions, as he may think fit with a view to the.preser- 

h 2 
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vation of such ship or boat, and the lives of the persons be- 
longing thereto, and the cargo and apparel thereof; and if any 
person wilfully disobey such directions, he shall forfeit a sum 
not exceeding fifty pounds ; but it shall not be lawful for such 
receiver to interfere between the Master of such ship or boat 
and his Crew in matters relating to the management thereof, 
unless he is requested so to do by such Master. 

The last part of this clause has been read as if the 
Board of Trade intended to withhold the Receiver's 
interference in any case where the master of a ship does 
not actually desire the same, whereas it is evident that 
it was only meant to leave the discipline of the ship's 
crew in the master's hands. 

A more distinct interpretation of this clause is of the 
utmost necessity, as the clear instructions issued to the 
Receivers prove that they are intended to assist any 
master who may be in distress in such a manner that 
the interests of the owners of the ship and cargo and 
their underwriters may not be jeopardized by the 
slippery advice only too often given by parties whose 
profits would be seriously diminished if these interests 
were promptly and efficiently protected. 

The case of the ' Jeanne,' at Maryport, is one in point ; 
had her master not been advised that he had nothing 
to do with the Receiver, a very different result would 
have been obtained ; as it turned out, I had to be grate- 
ful that the exertions of the Receiver, Mr. Lindsay, 
exposed the conduct of the parties concerned, and the 
reports made by that gentleman in this case to the Board 
of Trade will be found to throw much light upon the 
practices so rife in many of our outports. 

448. Any receiver, or in his absence any justice of the peace, 
shall, as soon as conveniently may be, examine upon oath 
(which oath they are hereby respectively empowered to ad- 
minister) any person belonging to any ship which may be or 
may have been in distress on the coast of the United Kingdom, 
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or any other person who may be able to give any account 
thereof, or of the cargo or stores thereof, as to the following 
matters ; (that is to say), 

1. The name and description of the ship ; 

2. The name of the Master and of the Owners ; 

3. The names of the Owners of the cargo ; 

4. The ports or places from and to which the ship was bound; 

5. The occasion of the distress of the ship ; 

6. The services rendered ; 

7. Such other matters or circumstances relating to such ship, 

or to cargo on board the same, as the receiver or 
justice thinks necessary ; 
And such receiver or justice shall take the examination down 
in writing, and shall make two copies of the same, of which 
he shall send one to the Board of Trade, and the other to 
the secretary of the committee for managing the affairs of 
Lloyffa in London, and such last-mentioned copy shall be 
placed by the said secretary in some conspicuous situation for 
the inspection of persons desiring of examining the same ; and 
for the purposes of such examination every such receiver or 
justice as aforesaid shall have all the powers given by the First 
Part of this Act to inspectors appointed by the Board of Trade. 

Here I may refer to a memorial which was drawn 
up by me as far back as the spring of 1864, and 
presented to the Board of Trade with the signatures of 
the Salvage Association of Lloyd's and of other parties 
interested in such questions.* We therein urged the 
necessity of insisting that these depositions should be 
made not only by British but by Foreign masters, and 
within 24 hours of arrival; it is exaggeration to state 
that the masters are so urgently employed after arrival 
at any place in distress that they are entirely unable 
to find time for appearing before the Receiver to make 
the depositions, which when promptly taken have often 
proved to be of the very utmost importance to the 
parties concerned. 

But the fact is that immediate action on the part of 

* Vide p. 167. 
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the Receiver to secure a statement of the principal 
occurrences during the voyage prevents unscrupulous 
masters from concocting average claims upon the 
parties who are unfortunately tied up with them, and, 
in order to avoid this, the only efficient remedy against 
such irregularities, all sorts of excuses are brought for- 
ward : nay, a former Receiver used to plead as a reason 
for the impossibility of obtaining these depositions from 
foreigners that he could not understand their languages 
and he would not be able to obtain willingly the assist- 
ance of an efficient interpreter. I imagine that if the 
Board of Trade adopts the suggestion of the memorial 
above referred to, means will be found to secure through 
the consular officers the attendance of an interpreter, 
and in case of an isolated refusal energetic steps should 
be taken to obtain the desired amendment. 

Sometimes I have been met in collision cases with 
the observation that the statements contained in these 
depositions were only used to the detriment of the par- 
ties making them. Now it is evident that they prevent 
the subsequent setting up of untruthful assertions, and 
for this reason alone I maintain that they are for the 
public good, and when made by both sides can be more 
easily compared than at any later period* 

I admit that injustice might be committed if in a 
case of collision the deposition of one side were to be 
published before that of the other had been made; this 
difficulty will, however, doubtless disappear when my 
suggestion for taking all depositions within twenty-four 
hours after arrival is adopted. But there could be no 
objection to an enactment that in cases of collision the 
depositions of both sides shall be published simul- 
taneously. 

Would it not be a material assistance to the Receiver 
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if leave was given for any party interested to attend 
the taking of the depositions, and to be at liberty to 
suggest such questions as he may think fit? 

449. Any examination so taken in writing as aforesaid, or 
a copy thereof, purporting to be certified under the hand of the 
receiver or justice before whom such examination was taken, 
shall be admitted in evidence in any court of justice, or before 
any person having by law or by consent of parties authority to 
hear, receive, and examine evidence, as prima facie proof of all 
matters contained in such written examination. 

The Court of Admiralty has objected to admit 
copies of Receivers , depositions as evidence; how that 
is possible under this clear enactment I am unable to 
conceive, but the matter is so important that particular 
inquiry ought to be made into it. I have myself been 
obliged to subpoena Receivers from various parts of 
the coast for the production of original depositions in 
some Admiralty suits, in order to avoid the objection 
that copies were no evidence; now this is clearly against 
the meaning of this clause, 

450. The following rules shall be observed by any person 
finding or taking possession of wreck within the United King- 
dom ; (that is to say), 

1. If the person so finding or taking possession of the same 

is the Owner, he shall as soon as possible give notice 
to the receiver of the district within which such wreck 
is found, stating that he has so found or taken possession 
of the same ; and he shall describe in such notice the 
marks by which such wreck is distinguished : 

2. If any person not being the Owner finds or takes posses- 

sion of any wreck, he shall as soon as possible deliver 
the same to such receiver as aforesaid : 

And any person making default in obeying the provisions 
of this section shall incur the following penalties ; (that is to say), 

8. If he is the Owner and makes default in performing the 
several things the performance of which is hereby im- 
posed on an Owner, 

*h4 
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He shall incur a penalty not exceeding one hundred pounds : 

4. If he is not the Owner and makes default in performing 
the several things, the performance of which is hereby- 
imposed on any person not being an Owner, 

He shall forfeit all claim to salvage : 

He shall pay to the Owner of such wreck, if the same is 
claimed, but if the same is unclaimed, then to the per- 
son entitled to such unclaimed wreck, double the value 
of such wreck (such value to be recovered in the same 
• way as a penalty of like amount) ; and, 

He shall incur a penalty not exceeding one hundred pounds. 

The case of the i North ' shows that it is not only 
necessary to make the punishments for the offences de- 
scribed under this clause more severe, but that in all 
counties having partly a seafaring population, the Bench 
will not be very easily induced to return a conviction 
or even a committal under such circumstances; and in 
order to avoid the reproaches which have so frequently 
emanated from Foreign Governments, it would be ad- 
visable wherever no stipendiary magistrate exists to 
make the County Court Judges the committing magis- 
trates, and to remove the trial of such cases to the 
Central Criminal Court, making it obligatory upon the 
Judge of the Admiralty Court to attend such trials 
in order to satisfy everybody that not only nothing but 
the strictest possible justice is required, but that the 
Bench is in possession of sufficient knowledge of the 
Maritime Law. 

I would further suggest in those parts of the coast 
where irregularities similar to those of the ' North ' 
have come to light, to make more frequent changes in 
the coastguard, who in fact are the real officials upon 
whom alone the Receiver can depend for information; 
and if retained too long in one place will only too 
easily enter into connections with fishermen and others, 
who require the greatest supervision. 
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451- If any receiver suspects or receives information that any 
wreck is secreted or in the possession of some person who is not 
the Owner thereof, or otherwise improperly dealt with, he may 
apply to any justice of the peace for a warrant, and such justice 
shall have power to grant a warrant, by virtue whereof it shall 
be lawful for the receiver to enter into any house or other place, 
wherever situate, and also into any ship or boat, and to search 
for, and to seize and detain, any such wreck as aforesaid there 
found ; and if any such seizure is made in consequence of in- 
formation that may have been given by any person to the re- 
ceiver, the informer shall be entitled by way of salvage to such 
sum, not exceeding in any case five pounds, as the receiver may 
allow. 

Where there are no stipendiary magistrates, I would 
here also empower the County Court Judges to grant 
warrants. 



i. Every receiver shall within forty- eight hours after 
taking possession of any wreck cause to be posted up in the 
Custom-house of the port nearest the place where such wreck 
was found or seized, a description of the same, and of any 
marks by which it is distinguished, and shall also, if the value 
of such wreck exceeds twenty pounds, but not otherwise, 
transmit a similar description to the secretary of the committee 
at LloycCs aforesaid; and such secretary shall post up the 
description so sent, or a copy thereof, in some conspicuous 
place, for the inspection of all persons desirous of examining the 
same. 

The Receiver ought to give to Lloyd's notice of any 
wreck irrespective of its value, as undoubtedly such 
information would often lead to further inquiries, by 
which losses previously unknown would come to light. 

460. Disputes with respect to salvage arising within the 
boundaries of the Cinque Ports shall be determined in the 
manner in which the same have hitherto been determined ; but 
whenever any dispute arises elsewhere in the United Kingdom 
between the Owners of any such ship, boat, cargo, apparel, or 
wreck as aforesaid, and the salvors, as to the amount of salvage, 
and the parties to the dispute cannot agree as to the settlement 
thereof by arbitration, or otherwise, . 
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Then if the sum claimed does not exceed two hundred pounds, 

Such dispute shall be referred to the arbitration of any two 
justices of the peace resident as follows (that is to say) : 

In case of wreck, resident at or near the place where such 
wreck is found : 

In case of services rendered to any ship or boat, or to the 
persons, cargo, or apparel belonging thereto, resident at or near 
the place where such ship or boat is lying, or at or near the 
first port or place in the United Kingdom into which such ship 
or boat is brought after the occurrence of the accident by reason 
whereof the claim to salvage arises : 

But if the sum claimed exceeds two hundred pounds, 

Such dispute may, with the consent of the parties, be referred 
to the arbitration of such justices as aforesaid, but if they do not 
consent shall in England be decided by the High Court of 
Admiralty of England^ in Ireland by the High Court of Ad- 
miralty of Ireland, and in Scotland by the Court of Session ; 
subject to this proviso, that if the claimants in such dispute do 
not recover in such Court of Admiralty or Court of Session a 
greater sum than two hundred pounds, they shall not, unless 
the court certifies that the case is a fit one to be tried in a 
superior court, recover any costs, charges, or expenses incurred 
by them in the prosecution of their claim : 

And every dispute with respect to salvage may be heard 
and adjudicated upon on the application either of the salvor or 
of the Owner of the property salved, or of their respective 
agents. 

461. Whenever, in pursuance of this Act, any dispute as to 
salvage is referred to the arbitration of two justices, they may 
either themselves determine the same, with power to call to 
their assistance any person conversant with maritime affairs as 
assessor, or they may, if a difference of opinion arises between 
them, or without such difference, if they think fit, appoint 
some person conversant with maritime affairs as umpire to 
decide the point in dispute ; and such justices or their umpire 
shall make an award as to the amount of salvage payable 
within the following times; that is to say, the said justices 
within forty-eight hours after such dispute has been referred to 
them, and the said umpire within forty-eight hours after his 
appointment, with power nevertheless for such justices or 
: umpire by writing under their or his hands or hand to extend 
the time within which they and he are hereby respectively 
directed to make their or his award. 
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These clauses are undoubtedly among the most 
important of the whole Act; and although framed with 
the best possible intention to avoid litigation, have 
proved the most vexatious, through the interpretation 
given to them. 

The working of the first clause is threefold, viz. : — 

a. That the jurisdiction of the 4 Commissioners 
of Salvage ' for the Cinque Ports, as regulated by 
the 1 and 2 George IV. cap. 126, remains in full 
force ; 

b. That elsewhere in Great Britain, claims not 
exceeding 200/. shall be referred to the arbitration 
of any two Justices of the Peace ; 

c. That claims exceeding 200/. shall be decided 
by the proper Maritime Court, with the proviso — if 
claimants do not recover a greater sum than 200/. 
they shall not recover costs unless certified by the 
Court. 

Now what has been the practical result of these 
enactments ? 

ad a. With respect to the Cinque Port Commis- 
sioners, that their decisions (especially at Ramsgate and 
Deal) have been so partial to the fishermen that nobody 
but an innocent foreigner, who is not cautioned as to 
the risk he runs by allowing a matter to be referred to 
them, will ever submit to their arbitration. 

ad b. The same objection is made to the decisions 
of two Justices of the Peace, who are in general so in* 
timately connected with the interests of their county, 
and frequently so imperfectly acquainted with matters 
brought before them, that their awards are hardly ever 
satisfactory. 

ad c. The praise which the present (now the late). 
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venerable Judge of the Admiralty Court has frequently 
from the Bench bestowed upon the fishermen, and the 
positive disinclination which he has generally evinced 
to refuse certifying the claimant's costs even in the 
most flagrant cases ( I may only refer to the case of the 
4 Adolph Michels,' where costs were certified with an 
award of only 50Z.), have made it a usual practice for 
Salvors' Agents (their solicitors or proctors) to institute, 
without any attempts at previous settlement, Admiralty 
proceedings ; for, as they can reckon with comparative 
certainty upon getting their costs whatever may be the 
award, they will only consent to a compromise out of 
court when, from fear of the heavy expenses, an amount 
quite out of proportion to the value of the services is 
offered. 

Such vexatious and very expensive proceedings can 
only be avoided by positively enacting that nobody shall 
obtain costs in court who does not receive a judgment 
for at least two hundred pounds; and further by doing 
away with all arbitrations by Commissioners and Justices 
of the Peace, appointing in their stead the Stipendiary 
Magistrates and County Court Judges, two Elder Breth- 
ren of the Trinity House to be called in as Nautical 
Assessors at the request of either party. 

These would be cheap and eminently efficient Tri- 
bunals, which would very soon convince everybody 
abroad that our legislature will see justice done to 
everybody coming to our shores. 

I may mention that the reason why the Commis- 
sioners, &c, have given so little satisfaction in deciding 
salvage differences, is simply that in the majority of 
cases each Commissioner takes up the position of advo- 
cate of the side by which he is appointed, or rather 
selected, and after a long delay, they agree rather to 
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divide the difference between them than to submit the 
case to an umpire; therefore, whenever the Salvors' 
Agent is sufficiently versed in the mode of proceed- 
ing, he makes his original demand outrageously ex- 
orbitant, and in the end his clients are proportionate 
gainers. 

This -unfortunate mode of compromise has been 
found so convenient for arbitrators, that I, who about 
ten years ago was one of their strenuous supporters, 
since this system has come into almost general practice, 
have now, in the interest of my clients, peremptorily 
refused to have anything whatever to do with any kind 
of arbitration. 

I consider that I am the more justified in expressing 
my candid opinion on this question as I have, through 
what my clients often denominate too liberal awards, 
settled a proportionately large number of salvage cases 
out of court, and have usually succeeded in convincing 
those claimants who were not satisfied, and preferred 
the decision of the London or Dublin Admiralty 
Judges, that only in very rare cases they obtained a 
larger salvage than I had offered. 

462. There shall be paid to every assessor and umpire who 
may be so appointed as aforesaid in respect of his services, 
such sum not exceeding five pounds as the Board of Trade 
may from time to time direct ; and all the costs of such arbi- 
tration, including any such payments as aforesaid, shall be paid 
by the parties to the dispute, in such manner and in such 
shares and proportions as the said justices or as the said umpire 
may direct by their or his award. 

The Trinity Masters could not be expected to travel 
for anything like the amount here fixed ; and really no 
suitor will object to a reasonable charge if only justice 
can be obtained. 
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466. Whenever the aggregate amount of salvage payable in 
respect of salvage services rendered in the United Kingdom 
has been finally ascertained either by agreement or by the 
award of such justices or their umpire, but a dispute arises 
as to the apportionment thereof amongst several claimants, 
then, if the amount does not exceed two hundred pounds, it 
shall be lawful for the party liable to pay the amount so due 
to apply to the receiver of the district for liberty to pay the 
amount so ascertained to him; and he shall, if he thinks 
fit, receive the same accordingly, and grant a certificate under 
his hand, stating the fact of such payment and the services in 
respect of which it is made ; and such certificate shall be a full 
discharge and indemnity to the person or persons to whom it is 
given, and to their ship, boats, cargo, apparel, and effects, against 
the claims of all persons whomsoever in respect of the services 
therein mentioned ; but if the amount exceeds two hundred 
pounds, it shall be apportioned in manner hereinafter mentioned. 

I would suggest to omit the words 4 if he thinks jit] 
in the ninth line of the clause. I cannot see any 
reason why such a matter should be left to the Ke- 
ceiver's discretion. 



I. Whenever any salvage is due to any person under 
this Act, the receiver shall act as follows ; (that is to say), 

1. If the same is due in respect of services rendered in 

assisting any ship or boat, or in saving the lives of 
persons belonging to the same, or the cargo or apparel 
thereof, 
He shall detain such ship or boat and the cargo and apparel 
belonging thereto until payment is made, or process has been 
issued by some competent court for the detention of such ship, 
boat, cargo, or apparel. 

2. If the same is due in respect of the saving of any wreck, 

and such wreck is not sold as unclaimed in pursuance 
of the provisions hereinafter contained, 
He shall detain such wreck until payment is made, or pro- 
cess has been issued in manner aforesaid ; 

But it shall be lawful for the receiver, if at any time pre- 
viously to the issue of such process security is given to his 
satisfaction for the amount of salvage due, to release from his 
custody any ship, boat, cargo, apparel, or wreck so detained 
by him as aforesaid ; and in cases where the claim for salvage 
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exceeds two hundred pounds it shall be lawful in England 
for the High Court of Admiralty of England, in Ireland for 
the High Court of Admiralty in Ireland, and in Scotland for 
the Court of Session, to determine any question that may arise 
concerning the amount of the security to be given, or the 
sufficiency of the sureties ; and in all cases where bond or other 
security is given to the receiver for an amount exceeding two 
hundred pounds, it shall be lawful for the salvor or the Owner 
of the property salved, or their respective agents, to institute 
proceedings in such last-mentioned courts for the purpose of 
having the questions arising between them adjudicated upon, 
and the said courts may enforce payment of the said bond 
or other security in the same manner as if bail had been given 
in the said courts. 

In some of the outports it has been made a frequent 
practice immediately after any property brought in 
liable to salvage has been placed in charge of the 
Receiver, and without any further inquiry whether 
the parties to whom such property belongs are willing 
or able to give sufficient bail for any claim upon them, 
to telegraph at once to London for an Admiralty 
Warrant, so as to bring the matter within the jurisdic- 
tion of the Court. I think this is a needless expense, 
which easily might be saved, as it really cannot be 
pleaded that such a course is adopted for better secu- 
rity, more particularly when, as in the majority of 
cases, the property is in such a state that, whether 
arrested or not, it is unable to leave the port. 

It would be very easy to improve the Receiver's 
machinery in order to avoid the taking out of a warrant, 
as in almost all cases the Receiver actually comes 
forward as the Agent of the Marshal of the Admiralty 
Court, and as such takes charge of the property ; the 
result is that a large sum is unnecessarily charged as 
possession fee, &c, whereas all that claimants have a 
right to demand is security for salvage, which, of course, 
t>ught never to be denied. 
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469. Whenever any ship, boat, cargo, apparel, or wreck is 
detained by any receiver for non-payment of any sums so due 
as aforesaid, and the parties liable to pay the same are aware of 
such detention, then, in the following cases ; (that is to say), 

1. In cases where the amount is not disputed, and payment 

thereof is not made within twenty days after the same 
has become due ; 

2. In cases where the amount is disputed, but no appeal 

lies from the first tribunal to which the dispute is re- 
ferred, and payment thereof is not made within twenty 
days after the decision of such first tribunal ; 

3. In cases where the amount is disputed, and an appeal 

lies from the decision of the first tribunal to some other 
tribunal, and payment thereof is not made within such 
20 days as last aforesaid, or such monition as herein- 
before mentioned is not taken out within such twenty 
days, "or such other proceedings as are according to the 
practice of such other tribunal necessary for the pro- 
secution of an appeal are not instituted within such 
twenty days ; 
The receiver may forthwith sell such ship, boat, cargo, apparel, 
or wreck, or a sufficient part thereof, and out of the proceeds of 
the sale, after payment of all expenses thereof, defray all sums 
of money due in respect of expenses, fees, and salvage, paying 
the surplus, if any, to the Owners of the property sold, or other 
the parties entitled to receive the same. 

Here I would suggest to make it obligatory upon 
such Receiver to issue public notice in the local and a 
central paper of the date of sale. 

472. If any dispute arises between the receiver and any 
such admiral, vice-admiral, lord of any manor, or other person 
as aforesaid as to the validity of his title to wreck, or if divers 
persons claim to be entitled to wreck found at the same place, 
the matter in dispute may be decided by two justices in the 
same manner in which disputes as to salvage coming within 
the jurisdiction of justices are hereinbefore directed to be 
determined. 

I imagine that no objection could be made to see the 
authority of two Justices of the Peace superseded by 
that of a Stipendiary Magistrate or a County Court 
Judge. 
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475. If no Owner establishes his claim to wreck found at 
any place before the expiration of such period of a year as 
aforesaid, and if no admiral, vice-admiral, lord of any manor, 
or person other than Her Majesty, her heirs or successors, is 
proved to be entitled to such wreck, the receiver shall forth- 
with sell the same, and after payment of all expenses attend- 
ing such sale, and deducting therefrom his fees, and all 
expenses (if any) incurred by him, and paying to the salvors 
such amount of salvage as the Board of Trade may in each 
case, or by any general rule, determine, pay the same into the 
receipt of Her Majesty's Exchequer in such manner as the 
Treasury may direct, and the same shall be carried to and 
form part of the Consolidated Fund of the United Kingdom. 

Public notice of intended sale ought to be required. 

478. Every person who does any of the following acts ; (that 
is to say), 

1. Wrongfully carries away or removes any part of any ship 

or boat stranded, or in .danger of being stranded, or 
otherwise in distress on or near the shore of any sea or 
tidal water, or any part of the cargo or apparel thereof, 
or any wreck ; or, 

2. Endeavours in any way to impede or hinder the saving 

of such ship, boat, cargo, apparel, or wreck ; or 

3. Secretes any wreck, or obliterates or defaces any marks 

thereon ; 
Shall, in addition to any other penalty or punishment he may 
be subject to under this or any other Act or law, for each such 
offence incur a penalty not exceeding fifty pounds ; and every 
person, not being a receiver or a person hereinbefore authorised 
to take the command in cases of ships being stranded or in 
distress, or not acting under the orders of such receiver or per- 
son, who, without the leave of the Master, endeavours to board 
any such ship or boat as aforesaid, shall for each offence incur 
a penalty not exceeding fifty pounds ; and it shall be lawful 
for the Master of such ship or boat to repel by force any such 
person so attempting to board the same. 

I think the offences herein described ought to be 
punished more severely than is here enacted ; the 
difficulty of proving them is so great, and the inclination 
to shelter offenders who have> according to the general 

i 
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and customary views among the inhabitants of the 
coast, only taken what if the wind had blown in a 
different direction would have been irrecoverably lost, 
is so universal, that all such offences must be punished 
with exemplary severity, in order to bring the public 
mind in those localities to comprehend the wrong which 
is thereby committed. 

Under this part of the Act the suggestion ought to be 
made that it would be in the interest of public justice to 
alter the present system of surveying damages to ships. 
In continental ports no master of a vessel can obtain a 
certificate of survey which is of any legal use to him 
from any other than a surveyor appointed by public au - 
thority, sometimes judicial, sometimes mercantile, and 
duly sworn to act impartially to the best of his know- 
ledge and belief; we, on the contrary, have fallen into so 
loose a manner of transacting this sort of business that 
the most serious irregularities have been the natural 
result. 

According to what is called general custom, any mas- 
ter of a ship, whether British or Foreign (in case the 
law of his country does not force the latter to apply to 
his consular officer), is at liberty to appoint one or two 
parties as surveyors, of whom he personally very rarely 
knows anything, but who are recommended to him by 
his agent or correspondent as suitable persons for the 
purpose, who too often do not consider themselves obliged 
to act in the capacity of impartial surveyors but assume 
at once the post of partizans, that is to say, they certify 
to the correctness of anything that is desired, quite im- 
material whether truthful or not, if only a colour for their 
assertion can be found. In fact, in some of our most 
frequented outports it is publicly asserted that the order 
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to survey a damaged vessel is looked upon in the same 
light as the retaining fee of a barrister, and is considered 
to oblige the surveyor to use his official position for the 
protection of the master of such vessel, without any due 
consideration for the other interests at stake. How frauds 
of all descriptions can, with impunity, be practised upon 
shipowners and their underwriters, when an unprincipled 
master of a ship combines to that effect with his agent, 
or the clerks he employs, and finds no effectual resist- 
ance on the part of the surveyors, may be readily con- 
ceived; and this state of things is the more dangerous as 
only in very rare instances the underwriters are so effi- 
ciently and promptly represented as to prevent by the 
means which the law affords the serious consequences 
above described. 

One of the methods sometimes available is the ap- 
pointment of another set of surveyors to prove by a 
second survey the irregularities in the first ; but it is 
not easy to find in any place men independent enough 
to go directly against the signed, sealed, and delivered 
opinions of their townsmen, and if they were to be 
found much time would be wasted and much useless 
expense incurred in order to prove the fallacy of the 
first and the correctness of the second survey. But 
what can be done when on the faith of an errroneous, 
or even fraudulent survey, a vessel has been sold and 
claims made which • cannot, under the circumstances 
stated, be disputed? — a case which has not unfrequently 
occurred. 

It appears to me that the only means of obviating all 
these serious consequences is to declare that for the in- 
terest of all concerned in the case of any damaged ship, 
or cargo, no survey, valuation, or appraisement, shall be 
good in law or equity, for any purpose whatsoever, unless 

i 2 
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made by one or two (as the case may be) competent 
Surveyors appointed by the Keceiver, and sworn by him 
in the same way as appraisers are at present under the 
50th Sect, of the Merchant Shipping Act Amendment 
Act, 1862 ; this would be altogether in accordance with 
Continental custom, and would conduce to restore the 
general confidence which recent transactions in our out- 
ports have so greatly shaken. 

The Receiver will take care that the Surveyors he 
appoints perform their duty efficiently, and as public 
officials it is to be hoped that their being bribed or tam- 
pered with will be altogether out of the question. 

Paet IX. — Liability of Shipowners. 

502. The Ninth Part of this Act shall apply to the whole 
of Her Majesty's dominions. 

This part of the Act, although distinctly stated to 
apply ' to the whole of Her Majesty's dominions/ has 
been unexpectedly extended in some cases to acts 
taking place on the high seas, without the jurisdiction 
of this country or any of her colonies, in which foreign 
ships have been concerned. The extension gave rise, in 
the case of the Belgian steamer 4 Marie de Brabant/ to a 
very serious loss to a large number of foreigners, as a 
perusal of the judgments of the Admiralty Court and 
of the Judicial Committee of the Privy Council will 
show. 1 

The non-compliance with the fundamental rules of 
acknowledged principles of international law is so sur- 
prising that nothing short of a positive enactment that 
this part of the Act was intended to be applied only to 
British ships wherever they meet (of course their laws 

1 For correspondence on this matter, vide p. 23. 
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always travel with them) or to foreign ships when with- 
in the limits of British jurisdiction (within three miles 
from shore), can be expected to alter this highly unsa- 
tisfactory state of affairs. 

Having submitted to the President of the Board of 
Trade a memorial especially prepared for the purpose of 
setting forth the grievances in this case, I may here 
refrain from entering more minutely upon the subject. 

507. Whenever any such liability as aforesaid has been or is 
alleged to have been incurred in respect of loss of life or 
personal injury, the Board of Trade may, in its discretion, after 
giving not less than three days' notice by post or otherwise to 
the party to be made defendant or defender, by warrant sealed 
with the seal of such Board, or signed by one of its secretaries 
or assistant secretaries, require the sheriff having jurisdiction 
over any place in the United Kingdom to summon a jury 
at a time and place to be specified in such warrant for the 
purpose of determining the following question ; (that is to say), 

The number, names, and descriptions of all persons killed or 
injured by reason of any wrongful act, neglect, or default ; 
And upon the receipt of such warrant the sheriff shall summon 
a jury of twenty-four indifferent persons, duly qualified to act 
as common jurymen in the superior courts, to meet at such 
time and place as aforesaid. 

In the case above referred to of the 4 Marie de 
Brabant/ several lives were lost in consequence of the 
neglect of the officer in charge of the Liverpool steamer 
4 Amalia/ and compensation was in due course obtained; 
but I have never heard that proceedings were taken in 
order to suspend or cancel the certificate of such officer ; 
ought it not to be the duty of the Judge of the Admiralty 
Court to inform the Board of Trade of such cases ? 

Part X. — Legal Procedure. 

519. Any stipendiary magistrate shall have full power to do 
alone whatever two justices of the peace are by this Act au- 
thorised to do. 
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Here the authorization of the County Court Judges 
or Sheriffs, in lieu of the two Justices of the Peace, 
would have to be recapitulated. 

527. Whenever any injury has, in any part of the world, 
been caused to any property belonging to Her Majesty or to 
any of Her Majesty's subjects by any foreign ship, if any time 
thereafter such ship is found in any port or river of the 
United Kingdom, or within three miles of the coast thereof, it 
shall be lawful for the judge of any Court of Record in the 
United Kingdom, or for the judge of the High Court of Admi- 
ralty, or in Scotland the Court of Session, or the sheriff of the 
county within whose jurisdiction such ship may be, upon its 
being shown to him by any person applying summarily that 
such injury was probably caused by the misconduct or want of 
skill of the Master or mariners of such ship, to issue an order 
directed to any officer of Customs or other officer named by 
such judge, requiring him to detain such ship until such time 
as the Owner, Master, or Consignee thereof has made satis- 
faction in respect of such injury, or has given security, to be 
approved by the judge, to abide the event of any action, suit, 
or other legal proceeding that may be instituted in respect of 
such injury, and to pay all costs and damages that may be 
awarded thereon ; and any officer of Customs, or other officer 
to whom such order is directed, shall detain such ship ac- 
cordingly. 

My Observations upon clause 468 will apply equally 
to this clause. 

529. In any action, suit, or other proceeding in relation to 
such injury, the person so giving security as aforesaid shall be 
made defendant or defender, and shall be stated to be the 
Owner of the ship that has occasioned such damage ; and the 
production of the order of the judge made in relation to such 
security shall be conclusive evidence of the liability of such 
defendant or defender to such action, suit, or other proceeding. 

In spite of the clear directions contained in this 
clause, the Judge of the Admiralty Court has persist- 
ently refused to recognise underwriters either as plain- 
tiffs or defendants, although they are frequently the 
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only parties who have ultimately anything to gain or 
lose by the proceedings ; this must naturally give rise 
to very awkward complications, and nobody should be 
forced to sail under false colours. 

Apparently unimportant matters of this description 
have often given rise to irregularities which could not 
easily be surmounted ; let everybody who has an in- 
terest in a case have a locus standi, and not be obliged 
to assume another person's capacity. 

Pabt XL. — Miscellaneous. 

547. The Legislative authority of any British Possession 
shall have power, by any Act or Ordinance, confirmed by Her 
Majesty in Council, to repeal, wholly or in part, any provisions 
of this Act relating to ships registered in such Possession ; but 
no such Act or Ordinance shall take effect until such approval 
has been proclaimed in such Possession, or until such time 
thereafter as may be fixed by such Act or Ordinance for the 
purpose* 

If one part of the Act has been made law to the colo- 
nies, why not the whole ? 

Schedule Form B (see Section 38). — After perusal 
of the declaration of ownership I am astonished that the 
case related by me above 1 could have occurred, but 
so it is. 



18 & 19 VICT., Cap. 91. 

The Merchant Shipping Act Amendment Act, 1855, 

19. Whenever any articles belonging to or forming part of 
any Foreign Ship which has been wrecked on or near the 
coasts of the United Kingdom, or belonging to or forming part 
of the cargo thereof, are found on or near such coasts, or are 

1 Vide ante, p. 44. 
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brought into any port in the United Kingdom, the Consul- 
General of the country to which such ship, or, in the case of 
cargo, to which the Owners of such cargo, may have belonged, 
or any Consular Officer of such country authorized in that 
behalf by any treaty or agreement with such country, shall, 
in the absence of the Owner of such ship or articles, and of the 
Master or other Agent of the Owner, be deemed to be the Agent 
of the Owner, so far as relates to the custody and disposal of 
such articles. 

I would suggest adding to this section a stipulation, 
that whenever the * representative of any underwriter 
shall be able, to the satisfaction of the Board of Trade 
or the Receiver, as the case may be, to prove an inte- 
rest to the wrecked property, such underwriter's repre- 
sentative shall be entitled to the custody and disposal 
of such articles. 

The present mode of effecting insurances, not as 
formerly at the place where the respective owners of 
ship or cargo reside, but sometimes at very different 
places, would cause considerable annoyances, delays, 
and unnecessary expense, if this section remained with- 
out the proposed addition. 



25 & 26 VICT., Cap. 63. 

The Merchant Shipping Act Amendment Act 9 1862. 

49. The provisions contained in the Eighth Part of the 
Principal Act for giving summary jurisdiction to two Justices 
in Salvage cases, and for preventing unnecessary Appeals and 
Litigation in such cases, shall be amended as follows ; (that is 
to say), 

1. Such provision shall extend to all cases in which the 
value of the property saved does not exceed one thou- 
sand pounds, as well as to the cases provided for by the 
Principal Act : 
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* 

2. Such provisions shall be held to apply whether the Salvage 

Service has been rendered within the limits of the United 
Kingdom or not : 

3. It shall be lawful for one of Her Majesty's Principal 

Secretaries of State, or in Ireland for the Lord Lieu- 
tenant or other Chief Governor or Governors, to appoint 
out of the Justices for any borough or county a rota of 
Justices by whom jurisdiction in Salvage cases shall be 
exercised : 

4. When no such rota is appointed, it shall be lawful for the 

Salvors, by writing addressed to the Justice's Clerk, to 
name one Justice, and for the Owner of the property 
saved in like manner to name the other : 

5. If either party fails to name a Justice within a reasonable 

time, the case may be tried by two or more Justices at 
Petty Sessions: 

6. It shall be competent for any Stipendiary Magistrate, and 

also in England for any County Court Judge, in Scot 
land for the Sheriff or Sheriff substitute of any county, 
and in Ireland for the Eecorder of any borough in 
which there is a Recorder, or for the Chairman of 
Quarter Sessions in any county, to exercise the same 
jurisdiction in Salvage cases as is given to two justices : 

7. It shall be lawful for one of Her Majesty's Principal 

Secretaries of State to determine a scale of costs to be 
awarded in Salvage cases by any such Justices or Court 
as aforesaid : 

8. All the provisions of the Principal Act relating to summary 

proceedings in Salvage cases, and to the prevention of 
unnecessary appeals in such cases, shall, except so far as 
the same are altered by this Act, extend and apply to 
all such proceedings, whether under the Principal Act 
or this Act, or both of such Acts. 

I have in my remarks on the Principal Act entered 
fully into the necessity of substituting the County 
Court Judges for the two Justices of the Peace, with 
respect to the adjudication of salvage cases, and here 
refer to the arguments there used. 

sicb. 4. This clause perpetuates the arbitration system 
which has proved so fallacious, and the consequence of 
which I have above so fully described. 
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sub. 6. My suggestions respecting the County Court 
Judges being here adopted, I see no reason to doubt 
that the plan, as a whole, will be carried out without 
very serious opposition. 

SO. Whenever any Salvage question arises the Receiver of 
Wreck for the district may, upon application from either of 
the parties, appoint a Valuer to value the property in respect 
of which the Salvage claim is made, and shall, when the valua- 
tion has been returned to him, give a copy of the valuation to 
both parties ; and any copy of such valuation, purporting to be 
signed by the Valuer, and to be attested by the receiver, shall 
be received in evidence in any subsequent proceeding; and 
there shall be paid in respect of such valuation, by the party ap- 
plying for the same, such fee as the Board of Trade may direct. 

I have myself tried the working of this clause, and 
its efficiency has principally induced me to propose to 
give to the Keceiver a more extended authority in all 
matters of average. 

54. The Owners of any ship, whether British or Foreign, 
shall not, in cases where all or any of the following events 
occur without their actual fault or privity ; (that is to say) 

1. Where any loss of life or personal injury is caused to any 

person being carried in such ship ; 

2. Where any damage or loss is caused to any goods, mer- 

chandise, or other things whatsoever on board any such 
ship; 

3. Where any loss of life or personal injury is by reason 

of the improper navigation of such ship as aforesaid 
caused to any person carried in any other ship or boat ; 

4. Where any loss or damage is by reason of the improper 

navigation of such ship as aforesaid caused to any other 
ship or boat, or to any goods, merchandise, or other 
things whatsoever on board any other ship or boat ; 
be answerable in damages in respect of loss of life or personal 
injury, either alone or together with loss or damage to ships, 
boats, goods, merchandise, or other things, to an aggregate 
amount exceeding fifteen pounds for each ton of their ship's 
tonnage; nor in respect of loss or damage to ships, goods, 
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merchandise, or other things, whether there be in addition loss 
of life or personal injury or not, to an aggregate amount ex- 
ceeding eight pounds for each ton of the ship's tonnage; such 
tonnage to be the registered tonnage in the case of sailing ships, 
and in the case of steam ships the gross tonnage without deduc- 
tion on account of engine-room : 

In the case of any foreign ship which has been or can be 
measured according to British law, the tonnage as ascertained 
by such measurement shall, for the purposes of this section, 
be deemed to be the tonnage of such ship : 

In the case of any foreign ship which has not been and 
cannot be measured under British law, the Surveyor-General 
of tonnage in the United Kingdom, and the Chief Measuring 
Officer in any British possession abroad, shall, on receiving 
from or by direction of the Court hearing the case such evidence 
concerning the dimensions of the ship as it may be found 
practicable to furnish, give a certificate under his hand, stating 
what would in his opinion have been the tonnage of such ship 
if she had been duly measured according to British law, and 
the tonnage so stated in such certificate shall, for the purposes 
of this section, be deemed to be the tonnage of such ship. 

This clause replaces clause 504 of the Principal 
Act, and has been so interpreted by our courts as to 
give rise to the most unjust and unheard-of results. 

In the first place, it does not deal equal justice to rich 
and poor, and secondly, it has introduced into this 
country a state of things utterly at variance with sound 
principles of law. 

It is quite clear that when the Merchant Shipping 
Act of 1854 engaged the attention of the Legislature, 
the necessity of abrogating the system of unlimited 
liability was strongly urged upon it. By that system 
the whole property of a shipowner, whether on sea or 
land, was liable to make good any damage, however 
great, which might be occasioned by any vessel belonging 
to him, and this, although he might have taken every 
precaution which the nature of the case would possibly 
permit. 
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Such a state of things, of course, deterred responsible 
persons from investing their money in shipping property, 
and, by throwing the carrying trade into the hands of a 
class who were without adequate means, gave rise to 
numerous evils, which have been often described and 
need not be here repeated. 

The propriety of admitting the principle of limited 
liability into maritime matters had already been partly 
conceded by 7 George II., cap. 15, and by subsequent 
Acts, and the system now obtained its natural and le- 
gitimate extension in the 504th clause of the Act which 
was the result of mature deliberation, enacting that no 
owner should be answerable for losses occasioned without 
his actual fault or privity beyond the value of his ship 
and the current freight. This new system was qualified, 
it must be admitted, in cases where liability should be 
incurred with respect to loss of life or personal injury 
to any passenger, by the stipulation that the value in 
such cases should not be taken to be less than lbl. per 
register ton; the reason for this qualification is not 
apparent, unless it were meant to discourage the taking 
of passengers at all on board ships of inferior value, in 
which case it ought to have been made to apply only 
to liability incurred by the ship on board of which the 
passengers were ; as far as my knowledge goes, how- 
ever, this stipulation never had any actual influence 
upon the decisions of our courts. 

Such being the law, as laid down by Parliament in 
1854, it soon became apparent that the natural increase 
in the mercantile navies of the world, together with the 
general introduction of steam as a propelling power, 
would produce a great increase in the number of colli- 
sion cases, and when the Board of Trade had become 
aware of some defects in the Merchant Shipping Act, 
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and was known to be contemplating the introduction of 
what afterwards became the Amendment Act of 1862, 
some of the owners interested in the large steamers, 
navigating the most frequented parts of the Atlantic, 
and consequently running the greatest risk of being 
made liable as above pointed out, really succeeded in 
prevailing upon the late Government to induce the 
legislature to limit the liability of shipowners in the 
way which now constitutes the law of the land. 

A careful perusal of ' Hansard ' will show the wonder- 
ful argumentation used on both sides of the House when 
this question was under consideration, and that on May 
26, 1862, the then First Lord of the Treasury (Viscount 
Palmerston) used the following memorable expres- 
sions, viz. : 

4 He could not understand the great tenderness 
which Hon. Gentlemen seemed to feel for steam- 
ships causing damage to other ships which they 
met. If he were not officially connected with his 
Right Eon. Friend (the President of the Board of 
Trade), but were exercising an independent judg- 
ment on his proposal, he should say, that that 
proposal failed in this, that the true principle which 
ought to be applied to damage done by steam 
vessels or any other instrument conducted by man, 
must be the value of the damage done, not the 
quality or the value of the instrument causing it. 
If there was any fault in the proposal of his Right 
Hon. Friend it was that it went too far in mitiga- 
tion of the liability of steamships for damage, and 
he hoped that the House would not do anything so 
manifestly unjust as still further to limit their 
responsibility/ 
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There cannot be any doubt that a statesman of Lord 
Palmerston's character would not have uttered those 
words of complete and entire disapprobation of a 
measure introduced and strenuously supported in the 
House by one of his colleagues, had he not been im- 
pressed by the strong conviction that great wrong was 
about to be done, and that if, for party reasons, he were 
obliged to acquiesce in it, he would at least relieve his 
conscience by a public declaration, that nothing but his 
official connection could have induced him to do so. 

The Merchant Shipping Act Amendment Act of 
1862 having become law, we must now refer to the 
tenor of subsequent decisions, to see the influence which 
it has exercised upon the administration of justice in 
this country. 

In the first place, the opening words of the Limited 
Liability Clause (Sect. 54, ' The owner of any ship, 
whether British or Foreign, shall not, &c.')'have been 
held by the courts to apply to ships of all nations, in all 
places, whether within British jurisdiction or without. 
As the most apt illustration of the result of such 
decisions, I would refer to a separate memorial which I 
have laid before the Board of Trade, 1 on the subject of 
the 4 Marie de Brabant,' a steamer belonging to Belgian 
owners, which was run down and sunk by the British 
steamer 4 Amalia,' of Liverpool. The Belgian vessel 
and cargo were of the value of 38,377/. 3s. 10rf., and 
this amount would have been completely recovered from 
the wrong-doing 4 Amalia,' the value of which vessel 
was admitted to exceed the loss she had occasioned, if 
by any subsequent accident she had been obliged to 
enter any other than a British port, but, reaching Liver- 
pool instead, the parties interested in the ' Marie de 

1 Vide, p. 23. 
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Brabant ' were only able to recover 14,600Z., and in fact 
lost 23,777 J. 3s. lOd. by being obliged to resort to our 
courts for their remedy. 

The results of this decision must not be lost sight of. 
The principles of International Law, which have been 
adhered to in the most sacred manner by all our most 
eminent judges, are now for the first time abandoned, 
and in their stead we have a sort of lex fori, or an 
assertion by our courts that a certain fixed measure of 
relief is all that we can give, and that Foreigners, if they 
come to our courts, either as plaintiffs or defendants, 
must be satisfied with the same limited liability that 
would be held to apply in the case of one of our own 
ships; and this while a British shipowner, if plaintiff in 
the foreign court, would obtain full and complete re- 
dress ! And there may result from such decisions far 
worse confusion than has been at present .foreseen. 
For, supposing that a Belgian plaintiff, who had been 
deprived of his natural international rights by the 
decision of one of our courts, in accordance with this 
British municipal legislation, were subsequently to 
discover the wrong-doing British ship in a Belgian 
port; what should prevent him from detaining her 
there, and obtaining in his own native courts such 
further redress as he had failed in obtaining here? If 
such a course is once taken in a foreign country, and it 
is not at all improbable that it may be, we shall have 
some of our ships unable to go to France, some to 
Belgium, and so on; the result being endless confusion 
and proportionate injury to our trade. 

And how has this anomalous and unjustifiable legisla- 
tion become part of our statute-book? A glance at the 
first drafts of the Amendment Act, as laid before Par- 
liament for discussion, will show that these words, 
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1 whether British or Foreign/ had no place in them ; in 
the debates they were never referred to ; the House 
evidently never once remarked that four words had subse~ 
quently slipped in which would be held to bind our 
courts to disregard the most obvious duties of inter- 
national comity, or surely some expression of regret 
would have been called forth in the House by our depar- 
ture from the principles which have made our nation 
famous; on the contrary, the alteration made without 
any authority by the drawer of the Bill, during its 
passage through the House, was altogether overlooked, 
and I will do no more than give the words of a late 
very eminent judge, the Lord Justice Knight Bruce, 
who thus expressed himself on the point during the 
hearing of the 4 Marie de Brabant ' appeal above re- 
ferred to :— 

4 1 do not know why these very extensive Acts 
4 of Parliament should have left such an obvious 
4 question open to argument. I cannot quite un- 
4 derstand it. The questions are so obvious, you 
4 know; and a great many people do know that 
4 there are other people in the world who have ships 
4 besides ourselves/ 
In the second place, legislation, in the direction of 
limited liability, has been by the Amendment Act dis- 
torted from its original intention and converted into a 
powerful engine of oppression and injustice. There 
can be only one opinion as to what the limitation of a 
shipowner's liability was originally intended to imply, 
viz. : that any man investing, say, 100Z. in the purchase of 
a 64th share of a ship, should have the certitude that he 
could not be made to forfeit his share, and a further 
amount besides. In other words, the owners of any 
ship inflicting damage were to be allowed to say, 4 There 
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is our ship, we give her up to you, and, as far as her 
value goes, you may pay yourself for any wrong she has 
done.' 

This is the common-sense view of the proposition, and 
this is what other countries have always acted upon. 
Our courts, however, have not held to this interpretation, 
but have actually made the owners of a ship, which has 
been found to blame for a collision, liable to make good 
SI. per ton on her register, when their vessel itself may 
have been rendered almost valueless or even totally 
destroyed by the same casualty. And what can be more 
monstrous than for the law to say that a vessel which 
has originally cost her owners U. per ton (and at this 
rate very excellent vessels may now be bought in open 
market) which, after collision with another vessel, may 
reach a British port in such a state as to be worth only 
11. per ton, shall nevertheless be held liable in damages 
to the extent of 8/. per ton or even 15/., in case of loss 
of life, while it is perfectly clear that, if the vessel is a 
foreigner, more than her actual market value, as she 
reaches port, cannot by any possibility be got out of 
her, nor ought to be, according to the general law of 
the sea ! * 

In fact, the creation of this anomalous legislation 
virtually establishes a monopoly for large and valuable 
ships to the undue prejudice of small and old ones; in 
the same debate, to which I have already referred, the 

* The records of the Registry of the High Court of Admiralty will 
show numerous cases illustrative of the above remarks. It is sufficient 
for my purpose to mention two, viz., the * Earl of Leicester,' whose 
owners paid for damages arising out of a collision considerably more 
than her value ; the ' Mindora,' whose owners paid the statutory 
amount of SI. per ton, although the vessel herself was at the bottom of 
the sea. 

K 
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then President of the Board of Trade is reported to have 
said: — 

4 There might, indeed, be a little increase of lia- 
bility under the present scheme, as far as the 
4 owners of worthless ships were concerned, but 
4 that was quite right, because an old ship, or one 
4 of small value, might do great damage, and might 
4 belong to a wealthy owner or company ; y 
but every practical man would have told the Right Hon. 
Gentleman that there are many steps between the new Al 
ship and that worthless craft which he confesses might 
probably suffer somewhat under the effects of the clauses 
supported by him. And I am at a loss to conceive how 
it can be thought just and equitable to make a poor man 
who may have invested all his savings in the purchase of 
a ship, worth AL a ton, liable to a loss equal to double 
the amount of his investment, while you, in the same 
breath, exonerate the rich owner of a very valuable 
craft from perhaps three-fourths of the amount which, 
under the General Maritime Law, he might be made 
liable for, although the latter really could afford to sacri- 
fice more in proportion than the former ; and although 
it is not pretended that the liability in either case bears 
any proportion to the amount of injury inflicted. 

Having now, as I hope, said enough to demonstrate 
clearly the injustice which is occasioned by the assump- 
tion of a fixed arbitrary value for property which is 
subject to constant fluctuation, and giving it strongly 
as my opinion that the late Government, unadvisedly 
yielding to the influence brought to bear upon it, princi- 
pally by the Liverpool Chamber of Commerce, gave up, 
in the 504th clause of the Merchant Shipping Act, a 
principle against which no reasonable complaint could 
be urged, I would in conclusion point out what is likely 
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to be the result of this unfair tenderness for large valu- 
able steam vessels. 

Every one must have observed that in the majority 
of the collision cases now occurring one at least of the 
vessels is a steamer. 

It will also not be denied that the general impression 
with regard to collisions is, that a vessel going at full 
speed is not so likely to receive serious damage herself 
as she is to inflict injury upon another. 

Now, bearing this in mind, and remembering that the 
value of a first-class steamer will often exceed 30/. per 
ton, what would be the position of the master of such a 
vessel of, say, 1000 tons register, in view of an inevitable 
collision? By slackening speed he might receive the 
blow of the approaching ship, and possibly lose his own, 
or in figures 30,000?. ; if he increases his speed he will 
probably save his own ship though he will certainly sink 
the other, and if he does his owner's loss cannot exceed 
8,000Z. Surely no words could too strongly condemn 
legislation which could produce such effects as are here 
only hinted at. 

59. Whenever it is made to appear to Her Majesty that the 
Government of any foreign country is willing that Salvage 
shall be awarded by British courts for services rendered in 
saving life from any ship belonging to such country when 
such ship is beyond the limits of British jurisdiction, Her 
Majesty may, by Order in Council, direct that the provisions 
of the Principal Act and of this Act, with respect to Salvage 
for services rendered in saving life from British ships, shall in 
all British courts be held to apply to services rendered in 
saving life from the ships of such foreign country, whether such 
services are rendered within British jurisdiction or not. 

60. Whenever it is made to appear to Her Majesty that the 
rules concerning the measurement of tonnage of merchant ships 
for the time being in force under the Principal Act have been 
adopted by the Government of any foreign country, and are in 

k 2 
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force in that country, it shall be lawful for Her Majesty by 
Order in Council to direct that the ships of such foreign 
country shall be deemed to be of the tonnage denoted in their 
certificates of* registry or other national papers ; and thereupon 
it shall no longer be necessary for such ships to be re-measured 
in any port or place in Her Majesty's dominions, but such 
ships shall be deemed to be of the tonnage denoted in their 
certificates of registry or other papers, in the same manner, to 
the same extent, and for the same purposes in, to, and for 
which the tonnage denoted in the certificates of registry of 
British ships is deemed to be the tonnage of such ships. 

It appears as if no action ever has taken place under 
this clause in the way of negotiation with Foreign 
Governments. 
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ADMIRALTY JURISDICTION BILL * 

BLOVING been desired to put into shape the objections 
which I have felt it my duty to urge against the Bill, 
I would premise that I do not consider the Bill either 
unnecessary or faulty in its main principles ; on the 
contrary, I have always considered that to confer upon 
County Court Judges a subordinate jurisdiction in 
salvage cases (as was done by § 49 of the Merchant 
Shipping Act Amendment Act, 1862), and in some 
matters of minor importance, would be a step in the right 
direction, and a great boon to the trading interest of 
all countries ; and although I admit the difficulty for the 
legislature to steer free from all temptations held out 
under the commonplace phrase 4 to bring justice to 
everybody's door,' it cannot be overlooked that the 
matters to be decided under this Bill are not of a 
local or municipal, but of an international character, 
and that very serious embarrassments may result to Her 
Majesty's Government if it should be proved that sub- 
jects requiring a thorough knowledge of the civil and 
maritime law of nations should have been committed 
to the decision of gentlemen who have been promoted 
to the County Court Bench from their aptitude to 
decide questions of little juridical importance, and 
which may be readily disposed of by the strict applica- 
tion of the statutory Municipal Law. 

* These observations were transmitted to the Right Hon. Stephen 
Cave, M.P., Vice-President of the Board of Trade, after a discussion 
on the subject. 
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All the authorities which define what is meant by 
an Admiralty Jurisdiction agree that the Admiralty 
law is based upon the Roman Civil Law, and upon 
the general Maritime Law which is embued with those 
principles, and constitutes a jus gentium in such mat- 
ters; and the fact that few, otherwise most eminent, 
lawyers have evinced that acquaintance with its princi- 
ples which alone can ensure their ready application has 
often been made the subject of comment. 

Reference has been made to the numerous Continental 
courts established with Admiralty jurisdiction; but let 
it not be forgotten that the judges in the United States, 
France, Germany, &c, &c, are not only bound to study 
the Roman law before they can pass their examination, 
but that they have, on the Continent, a code at hand, 
where the principles deduced from that law are laid 
down with extraordinary clearness, which they have 
only to apply to the cases before them; whereas in 
our country no such code exists, and some of the 
judges, even of the highest Court of Appeal in Admiralty 
matters, occasionally find difficulties in mastering the 
peculiarities of the questions raised before them. 

From these remarks it may be concluded that I am 
sincerely grateful for the way in which the Bill restores 
to the High Court of Admiralty a further portion of 
the maritime jurisdiction which it formerly enjoyed, 
and which the courts of the United States have never 
parted with. 

Clauses 1 to 6 not objected to. 

Clause 7. Would practically abolish the ancient 
maritime lien derived from the Roman law, and hitherto 
universally recognised and enforced in Admiralty 
Courts, respecting which Abbott writes as follows (p. 
532):— 
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c A maritime lien, differing in this particular, like 
the hypothec of the Scotch law, from a common 
law lien, that it exists without possession, actual or 
constructive, of the subject on which it is estab- 
lished, is a privileged claim upon a thing, in 
respect of service done to it, or injury caused by it, 
to be carried into effect by legal process; ' 
and would substitute in its place a statutory lien of a 
temporary character, which may give rise to great 
frauds, and will make the Admiralty Court of England, 
as regards the remedy which it furnishes, an exception 
to all other maritime courts. Not only are the proposed 
new enactments too complicated and likely to give 
rise to considerable uncertainty and confusion, but the 
alteration should, in my opinion, be strenuously opposed 
as a further departure from that common maritime law 
of nations (jus gentium), a strict adherence to which 
has, until very recently, been one of the most satisfactory 
characteristics of our Admiralty system. 

Besides, this clause will have a one-sided operation 
in favour of British ships, as foreign ships will still be 
subject to arrest under the Sections 527 and 528 of the 
Merchant Shipping Act, 1854. 

In Pritchard's 'Admiralty Digest,' vol. i. p. 321, will 
be found a full quotation of the foreign (principally 
American) authorities on the question, and I should 
strongly recommend leaving the subject-matter of this 
clause for the present entirely untouched. 

Clause 8. Highly necessary, but perhaps capable of 
amendment, so far as the defendant ought to show that 
it was not necessary to arrest his ship. 

Clause 9. Here the amount proposed as the limit to 
the jurisdiction of the County Courts is altogether too 
high, and if it were to be so fixed it would have the 



136 MARITIME LEGISLATION. 

effect of taking almost every maritime cause into a 
County Court as a tribunal of first instance, and by the 
consequent necessity of appeal to a really competent 
tribunal do away with the advantages for which a local 
tribunal is principally insisted upon. 

It must be remembered that almost all questions of 
insurance are tried upon single underwriters' lines which 
seldom exceed 100Z. to 200J., while a claim for demur- 
rage or general average exceeding bOOL will very rarely 
occur. It is certain that very few of the County Courts 
— they being originated only for the purpose of recover- 
ing small debts — can possibly have judges competent to 
deal with questions of such intricacy and importance, 
nor can such judges be sufficiently versed in foreign 
law to decide upon matters connected therewith, as 
under the provisions of Clause 5 they would un- 
doubtedly be called upon to do. It will, I think, be 
unwise to confer upon County Courts a jurisdiction over 
all claims even under the amount of fifty pounds, as it 
should not be overlooked that single underwriters' lines 
on a Lloyd's policy of insurance are not unfrequently 
taken at and even below this amount ; now if a dispute 
arises under such a policy, it can only be on a matter 
of principle, which (as I entirely concur with the 
Deputation from the Committee of Lloyd's met by me 
at the Board of Trade) could never be satisfactorily 
decided by a County Court Judge. 

The same objection must arise on all matters where 
foreign law or foreign custom has to be known and un- 
derstood in order to cause a decision to be — what our old 
Admiralty decisions used to be — an authority to which 
every foreign jurisconsult would bow; and although I 
would not object to conferring on certain County Courts 
— but expressly to be named in the Act — a jurisdiction 
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below fifty pounds over claims of material men for re- 
pairs, seamen's wages, disputes between part owners 
themselves and with their masters, I do not think that 
on a careful consideration of all the bearings of this ques- 
tion the legislature ought to go further, except in sal- 
vage cases, in which a prompt and inexpensive mode of 
settlement is, from the nature of the circumstances, of the 
utmost importance ; but although I would in such cases, 
out of deference for the opinion expressed by the Depu- 
tation of the Committee of Lloyd's above referred to, not 
oppose a larger jurisdiction than the Merchant Shipping 
Act Amendment Act already conferred upon the County 
Courts, it appears to me of the greatest importance, nay, 
of the utmost necessity, to enact that, in order to dis- 
courage the practice of appealing, an award not ex- 
ceeding 2001. could never carry costs under any circum- 
stances whatsoever. 

The localities in which these salvage questions most 
frequently arise are undoubtedly the Cinque Ports and 
the Norfolk coasts; how far it would be judicious to 
make a provision for a special salvage jurisdiction in 
these districts quite separate from the County Courts, as 
Lloyd's Deputation urged, I am not prepared to state 
at present ; the matter is full of difficulty, and I would 
rather postpone legislation in this Bill on matters of 
salvage than do it without more previous consideration- 
It might be desirable to obtain a return from the County 
Courts of the number of salvage cases decided by them 
since they obtained authority to do so in 1862. 

Clauses 10 and 11 are incomprehensible in regard to 
their operation. 

Clause 12, No. 3, is objectionable as likely to lead to 
disputes. 

Clause 13 not objected to. 
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Clause 14. Either party should have absolute power 
to transfer the cause to the High Court of Admiralty — 
there will be otherwise an appeal and more expense. 

Clause 15. The power given to one County Court to 
transfer business to another County Court might give 
rise to abuses and ought never to be conceded. 

Clause 16 is highly objectionable in regard to the 
new business proposed to be given by Clause 5 and by 
Clause 9. 

Clause 17 is objectionable as giving too much power 
to County Court Judges. ^ 

Clauses 18 to 21 not objected to. 

Clause 22. In case County Courts should have any 
Admiralty Jurisdiction, their Decrees and Orders should 
be sent to the Admiralty Registry. 

Clause 23 will conflict with Clause 12. 

Clause 24. No qualification of the Deputy Judges is 
sufficiently defined. 

Clauses 25 and 26. With reference to these clauses I 
beg to annex hereto a copy of my translation of a por- 
tion of the German General Mercantile Law ; in the note 
to pages 15 and 16* will be found the regulations laid 
down for the stating and settling of averages, and it 
could not but be generally advantageous to have a simi- 
lar course of procedure introduced into this country un- 
der the authority of the present Bill ; the Registrar (or 
Deputy Registrars) of the High Court of Admiralty 
should be appointed to act as Deputy of the Court with- 
in the meaning of the law to which I refer. 

Clause 27. This would undoubtedly be a move in the 
right direction, but the principle upon which the asses- 
sors are to be appointed and required to give attendance 
and to be paid should be defined. 

* Vide Appendix, note to Article 731. 
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Clauses 28 to 34 not objected to. 

Clause 35. My remarks, sub. 9, apply here also. 

Clause 36. I must strongly disapprove of and object 
to this clause. Registrars being ministerial officers 
should not be allowed to exercise any judicial functions; 
their duties are to examine accounts and make reports 
to the judge, and how can they act in this new capacity 
as proposed? 

And further, the effect would be to establish in London 
several inferior tribunals not accessible to the leading 
members of the Bar, which would nevertheless, if this 
Bill in its entirety became law, undertake to decide mer- 
cantile questions of paramount importance. 

The extension of this jurisdiction will furnish ample 
work for the proper business of the Registrar in taking 
accounts, making reports, &c; 

As long as the Registrars are kept within their pre- 
sent functions their usefulness cannot be overrated, but 
anything like conferring upon them a judicial capacity 
would take them so entirely out of their sphere that the 
most serious inconveniences must arise to all practi- 
tioners and the public in general. 

Clauses 37 and 38 not objected to. 

15 Fenchurch Buildings : 
April 16, 1867. 
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VI. 

OFFICE OF JUDGE IN THE ADMIRALTY, DIVORCE, AND 

PROBATE COURTS BILL. 

In my observations on the Admiralty Jurisdiction Bill, 
I have pointed out that the principal objection I had 
against the County Court Judges being empowered to 
exercise even a limited jurisdiction in Admiralty mat- 
ters, was their want of knowledge of the civil law. The 
Bill now under consideration apparently contemplates 
encroaching still further upon that system which has 
hitherto been so much revered not only in our own 
country, but in the United States of America and on 
the Continent, and for the following reasons : — 

The High Court of Admiralty of England has hitherto 
been regarded by foreign merchants as a Court of the 
Law of Nations, to which foreigners may resort as a 
court whose duty it is to administer that law ; and the 
judge having hitherto been a civilian, has been compe- 
tent and ready always to administer the law of nations 
in questions between British subjects and foreigners. 
There is no necessity to alter the constitution of the 
court as regards the appointment of the Admiralty 
Judge, as the Act of Parliament does not oblige Her 
Majesty, but only empowers her, to appoint the Judge of 
the Probate Court to be also Judge of the Admiralty 
Court, with an increase of 1,000?. to his salary. It is 
open, however, to doubt, whether the union of the two 
offices, as contemplated in the Probate Act, has not 
been entirely superseded by the Matrimonial Act, which 
made the Probate Judge also the Judge Ordinary in the 
Matrimonial Court, and gave him 1,000Z. increase of 
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salary; as the Matrimonial Act provides that, if he 
should be also appointed Judge of the Admiralty Court, 
he should have no increase of salary. 

If the two new puisne judges, as suggested, are to 
go Circuit as Judges of Assize, they will be absent in 
the country the greater part of the legal year. The 
consequence will be that the suitors in the Admiralty 
Court will not have their business so well expedited as 
at present, in feet the suitors will so far be prejudiced 
by the Bill without deriving any compensating ad- 
vantage. 

At present the Judge of the Admiralty Court has 
4,000?. a-year. It is proposed that the two new puisne 
Judges shall have 5,000?. each, and the Chief Judge 
shall have an increase of 1,000?. ; there is also to be an 
additional Admiralty Registrar at 1,000?. and an addi- 
tional Probate Registrar at 1,000?., besides other Officers 
with salaries amounting in the aggregate to between 
1,000?. and 2,000?., so that the additional expense will 
be considerable. 

At present the Admiralty Court supports itself by 
the Fees received in the Admiralty business. Why 
should the Fees of the Admiralty suitors be applied to 
support Judges to go Circuit and transact Common Law 
business ? 

If the two puisne Judges are to go Circuit they ought 
to be selected for their knowledge of the Municipal 
Law, but the Admiralty Judge has been hitherto 
selected as the great authority in questions of Inter- 
national Law. He is a Privy Councillor for the purpose 
of advising Her Majesty on International questions, he 
sits in the Judicial Committee as especially acquainted 
with Foreign and Colonial Law. The Commission of 
Prize is issued to him as conversant with Prize Law. 



142 MABITME LEGISLATION. 

If a new Judge of Admiralty should be appointed as 
heretofore, he will not have too much business to occupy 
his time, even if the jurisdiction of the Court should be 
enlarged; and whilst British subjects may still, if they 
think fit, settle their disputes with one another in a 
Municipal Law Court with the aid of a jury, foreigners 
ought not to be deprived of the advantage of suing in 
a Court in which justice will be administered by a 
Judge conversant as heretofore with the principles of 
the General Maritime Law, and both competent and 
ready to apply them with discrimination to questions 
which should be regulated by it when they arise between 
British subjects and foreigners. 

This General Maritime Law, based upon the principles 
of the Roman Civil Law, requires very considerable 
study, and if the House of Commons does not take care 
to reserve for civilians the Judgeship of the High Court 
of Admiralty — almost the only prize to which they have 
hitherto been able to aspire — I am at a loss to see how 
the necessary offices of Queen's Advocate and of Ad- 
miralty Advocate, or those who are required to advise 
Her Majesty's Government for the time being on mat- 
ters of International Law, can be filled up. 

15 Fenchurch Buildings : 
June 19, 1867. 
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VII. 

THE BARRISTERS' PETITION AGAINST EXTENSION OF 
ADMIRALTY JURISDICTION, AND REMARKS THEREON. 

TO THE HONOURABLE THE COMMONS HOUSE OF PARLIA- 
MENT OF GREAT BRITAIN AND IRELAND ASSEMBLED. 

The Humble Petition of the undersigned Members of 
the English Bar and Special Pleaders 

Sheweth, 

That your Petitioners are informed that there is now 
before your Honourable House a Bill having for its 
object the extension of the Jurisdiction of the High 
Court of Admiralty to all matters relating to Marine 
Insurance, and to all contracts and affairs connected 
with Shipping generally. 

That your Petitioners believe that it is highly in- 
expedient to deal with the subject of the jurisdiction 
and procedure of the Superior Courts by piecemeal, 

That there has been for some years a growing feeling, 
on the part of the Public and the Legal Profession, in 
favour of a general reform of the jurisdiction and pro- 
cedure of all the Superior Courts, which should confer 
upon all a general and uniform jurisdiction in the ad- 
ministration of the Laws of the Realm, furnishing them 
at the same time with various kinds of machinery ap- 
plicable to the details of the various subject-matters 
coming before them. 

That, in our opinion, the more general the jurisdic- 
tion of the Superior Courts is, and the less it is confined 
to special subjects and limited modes of procedure, the 
more philosophically will the law be administered. 
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That the existence of special jurisdictions, with their 
own peculiar procedure and technical rules and doc- 
trines, whilst it probably tends to the cultivation of 
greater skill and dexterity in some points, undoubtedly 
tends at the same time to the creation of narrowness, 
uncertainty, and confusion in the Law taken as a whole, 
and obstructs all progress towards a philosophical juris- 
prudence. 

That, in order to deal in a satisfactory and perma- 
nent manner with the whole subject, it is desirable to 
have a full investigation before a Royal Commission, 

That the High Court of Admiralty is governed by- 
principles and doctrines of Law and by a mode of pro- 
cedure and precedents entirely different from those of 
the Superior Courts of Law, and has also a different 
Court of ultimate appeal. 

That the present tribunals in which the Law relating 
to mercantile affairs is administered by juries of expe- 
rienced commercial men, presided over by Judges of 
the Superior Courts, have gained the entire confidence 
of the mercantile community and the respect of foreign 
jurists, as well for the soundness and uniformity of the 
legal decisions as for the ease and elasticity with which 
they adapt themselves to the gradually changing usages 
and exigencies of mercantile affairs. 

That it is highly undesirable and retrograde to adopt 
any reform tending to perpetuate the special jurisdic- 
tion and doctrines and procedure of the High Court of 
Admiralty, 

That assuming the desirability of a further subdivision 
of the Circuits, and of conferring upon local tribunals in 
seaport towns a more extensive jurisdiction in matters 
relating to shipping, assuming also the necessity for 
strengthening as well as economising the power of the 
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judicial Bench, a preferable course with a view to future 
reform would be to abolish the High Court of Ad- 
miralty, and to transfer its jurisdiction and all its powers 
to the existing Courts of Law, and to appoint additional 
Judges to the Superior Courts of Law at Westminster* 
We, therefore, humbly petition your Honourable 
House not to pass the said Bill. 

And your Petitioners* as in duty 
bound, will ever pray, &c. 

REMARKS ON THE ABOVE. 

1. If all the Superior Courts are to be furnished at 
the same time with various kinds of machinery applic- 
able to every kind of subject-matter, they will be much 
more costly, and there will be a great waste of power, 
as there will not be a constant demand for each kind of 
machinery ; for instance* if each Court is to have a 
Marshal to arrest ships and goods, and a Registrar con- 
versant with Admiralty matters who is to take security, 
and to whom all ministerial matters are to be referred, 
&c, &c, the expense of each Court will be enhanced, 
and the new officers will not have full employment. 
None of the Chancery or Common Law Courts have at 
present any machinery for the conduct of proceedings 
in rem. 

2. A philosophical administration of the law may be 
more agreeable to the practitioner, but will be less ac- 
ceptable to the suitor, whose object is the practical 
application of sound principles of law to his special 
case* 

3- There are no technical rules and doctrines in the 
Admiralty Court distinct from those which exist in any 
of the other Superior Courts, excepting as regards the 

L 
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particular subject-matters of the Admiralty jurisdiction, 
which, if they are to be brought under the cognizance 
of all the Superior Courts, will necessarily introduce 
into those Courts the same technical rules and doctrines, 
otherwise suitors will not have the justice to which 
they are entitled. 

4. There is no peculiar procedure tending to create 
narrowness, uncertainty, and confusion in the Admiralty 
Court. Its procedure is most flexible, and admits of 
every variety which exists in the Common Law Courts ; 
it has at present all the advantages of the Chancery 
and Common Law procedure, and some advantages 
peculiar to itself, which it inherits from the Roman 
Civil Law. 

5. If the High Court of Admiralty is governed by 
any principles and doctrines of law different from those 
in the Superior Law Courts, those principles and doc- 
trines must be adopted in those Courts, if they are to 
do justice in the subject-matters of the Admiralty juris- 
diction. If those principles are really different, it is an 
argument for maintaining a special Court to prevent 
confusion, and secure their proper application. 

6. There is nothing at present which prevents suitors 
in the Admiralty Court having the assistance of juries 
of experienced commercial men, as the Judge may call 
in the aid of a jury if the suitors require it ; but the 
suitors have hitherto preferred that the Judge should 
have the assistance of nautical assessors, and the Regis- 
trar the assistance of merchants. 

7. It would be a retrograde step to abolish a Court 
the validity of which has been evidenced by its exist- 
ence ever since the reign of Edward III., and which 
exercises under the Law of Nations a jurisdiction which 
no Act of Parliament can create in matters which arise 



ADMIRALTY JURISDICTION. 147 

on the high seas beyond the limits of British jurisdic- 
tion, and where one of the parties, if not both, may be 
the citizens of foreign countries, and between whom it 
can administer justice in the identical way in which 
they would receive it in their own country. Lord 
Mansfield almost created the Law of Marine Insurance 
in this country by reference to foreign writers on Mari- 
time and Civil Law, with which he would not have been 
familiar but from his early Scotch training in the Civil 
Law. 

15 Fenchurch Buildings : 
June 22, 1867. 
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VIII. 

REASONS why the making away with or aiding and abetting 
in scuttling or otherwise destroying a vessel for the purpose 
of defrauding its underwriters or others who have an interest 
therein, or in the cargo or freight, should by agreement 
between the principal maritime nations be deemed and taken 
to be an Act of Piracy.* 

Wheaton states in his ' Elements of International 
Law/ vol. i. p. 256, edition 1864 : — 4 Piracy under the 
law of nations may be tried and punished in the courts 
of justice of any nation, by whomsoever, and whereso- 
ever committed,! but piracy created by municipal 
statute can only be tried by that state within whose 
territorial jurisdiction, and on board of whose vessels, 
the offence thus created was committed. There are 
certain acts which are considered piracy by the internal 
laws of a state, to which the law of nations does not 
attach the same signification. It is not by force of the 
international law that those who commit these acts are 
tried and punished, but in consequence of special laws 
which assimilate them to pirates, and which can only be 
applied by the state which has enacted them, and then 
with reference to its own subjects, and in places within 
its own jurisdiction. The crimes of murder and robbery, 
committed by foreigners on board of a foreign vessel 
on the high seas, are not justiciable in the tribunals of 
another country than that to which the vessel belongs, 
but if committed on board of a vessel not at the time 

* Transmitted to His Grace the Duke of Kichmond, K.G., President 
of the Board of Trade. 

t ' Every man, by the usage of our European nations, is justiciable 
in the place where the crime is committed, so are pirates, being reputed 
out of the protection of all laws and privileges, and to be tried in what 
parts soever they may be taken.' — Sir Leoline Jenkins, vol. ii. p. 714. 
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belonging, in fact as well as in right, to any foreign 
power or its subjects, but in possession of a crew acting 
in defiance of all law, and acknowledging obedience to 
no flag whatsoever, these crimes may be punished as 
piracy under the law of nations, in the courts of any 
nation having custody of the offenders.' 

This distinction of piracy under the law of nations 
and piracy under the municipal law has of late become 
a matter of serious consideration for those interested in 
the maritime commerce of the world. 

For although, thanks to the progress of civilisation, 
cases of piracy in the common sense of the word have 
become almost extinct, except in the Chinese and in 
some parts of the Indian waters, the great extension of 
maritime commerce and enterprise has brought into 
prominence a class of people who appear to make it 
their regular business to defraud underwriters and 
others, by means of fictitious insurances on ships, on 
freight, on goods, on advances, or on other insurable 
risks in respect to voyages on which the ships them- 
selves are intended to be cast away. 

And, the enormity of their crimes is aggravated by 
the fact, that for the sake of a gain sometimes com- 
paratively insignificant, property of the greatest value is 
sacrificed; valuable cargoes, for instance, belonging to 
innocent owners have sometimes been destroyed simply 
in order to enable the owners of the vessel or his accom- 
plices to make a profit out of an over-insurance of the 
vessel* 

These crimes, although hitherto not commonly com- 
prised under the designation of piracy, appear to me to 
deserve to be ranked with that class which Wheaton 
defines as piracy under municipal statute, a construction 
adopted also by the late Mr. M'Culloch (Dictionary), 
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who begins an able article on this subject with the fol- 
lowing words: — 4 Piracy consists in committing those 
acts of robbery and violence upon the seas that, if com- 
mitted upon land, would amount to felony/ &c. 

Now, in searching the statutes of the realm, I find 
that the following enactments have been passed relating 
to this subject, viz. ; — 

I. 27 Henry VIII. cap. 4. — An Act declaring the order and punish- 
ment of pirates and robbers on the sea. 

II. 11 and 12 William III cap. 7. — An Act for the more effectual 
suppression of piracy. 

III. 2 George II. cap. 28. — An Act for making perpetual an Act 
therein mentioned for suppressing of piracy. 

IV. 18 George II. cap. 30. — An Act to amend an Act made in the 
11th year of the reign of William III, intituled ' An Act for the more 
effectual suppression of piracy.' 

V. 7 and 8 George IV. cap. 30.— An Act for consolidating and 
amending the laws in England relative to malicious injuries to property. 

VI. 9 George IV. cap. 56. — An Act for consolidating and amending 
the laws in Ireland relative to malicious injuries to property. 

VII. 1 Victoria, cap. 88. — An Act to amend certain acts relating to 
the crime of piracy. 

VIII. 1 Victoria, cap. 89. — An Act to amend the laws relating to 
burning or destroying buildings and ships. 

IX. 12 and 13 Victoria, cap. 96.— An Act to provide for the prose- 
cution and trial in Her Majesty's Colonies of offences committed within 
the jurisdiction of the Admiralty. 

X. 13 and 14 Victoria, cap. 26. — An Act to repeal an Act of the 6th 
year of King George IV. for encouraging the capture or destruction of 
piratical ships and vessels, and to make other provisions in lieu thereof. 

XL 13 and 14 Victoria, cap. 27. — An Act to provide for the com- 
mencement of an Act of the present Session, intituled 'An Act to 
repeal an Act, &c.' {see No. X.). 

XII. 24 and 25 Victoria, cap. 97. — An Act to consolidate and amend 
the statute law of England and Ireland relating to malicious injuries to 
property. 

The following sections of this last Act especially treat 
of offences committed against shipping property, and 
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they may be said to constitute the present statute law 
on the subject : — 

4 42. Whosoever shall unlawfully and maliciously set 
fire to, cast away, or in anywise destroy any ship or 
vessel, whether the same be complete or in an unfinished 
state, shall be guilty of felony, and baing convicted 
thereof, shall be liable, at the discretion of the Court, to 
be kept in penal servitude for life or for any term not 
less than three years, or to be imprisoned for any term 
not exceeding two years, with or without hard labour, 
and with or without solitary confinement, and, if a male 
under the age of sixteen years, with or without whip- 
ping. 

4 43. Whosoever shall unlawfully and maliciously set 
fire to, or cast away, or in anywise destroy any ship or 
vessel, with intent thereby to prejudice any owner or 
part-owner of such ship or vessel, or of any goods on 
board the same, or any person that has underwritten 
or shall underwrite any policy of insurance upon such 
ship or vessel or on the freight thereof, or upon any 
goods on board the same, shall be guilty of felony^ and 
being convicted thereof, shall be liable, at the discretion 
of the Court, to be kept in penal servitude for life, or 
for any term not less than three years, or to be im- 
prisoned for any term not exceeding two years, with or 
without hard labour, and with or without solitary con- 
finement, and, if a male under the age of sixteen years, 
with or without whipping. 

4 44. Whosoever shall unlawfully and maliciously, by 
any overt act, attempt to set fire to, cast away, or destroy 
any ship or vessel, under such circumstances, that if the 
ship or vessel were thereby set fire to, cast away, or 
destroyed, the offender would be guilty of felony, shall 
be guilty of felony, and being convicted thereof, shall 
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be liable, at the discretion of the Court, to be kept in 
penal servitude for any term not exceeding fourteen, 
and not less than three years, or to be imprisoned for 
any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement, and, if 
a male under the age of sixteen years, with or without 
whipping. 

'45. Whosoever shall unlawfully and maliciously 
place or throw in, into, upon, against, or near any ship 
or vessel any gunpowder, or other explosive substance, 
with intent to destroy or damage any ship or vessel, or 
any machinery, working-tools, goods or chattels, shall, 
whether or not any explosion take place, and whether 
or not any injury be effected, be guilty of felony, and 
being convicted thereof, shall be liable, at the discretion 
of the Court, to be kept in penal servitude for any term 
not exceeding fourteen, and not less than three years, or 
to be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without soli- 
tary confinement, and, if a male under the age of six- 
teen years, with or without whipping. 

4 46. Whosoever shall unlawfully and maliciously 
damage, otherwise than by fire, gunpowder, or other 
explosive substance, any ship or vessel, whether com- 
plete or in an unfinished state, with intent to destroy 
the same or render the same useless, shall be guilty of 
felony, and being convicted thereof shall be liable, at 
the discretion of the Court, to be kept in penal servitude 
for any term not exceeding seven years, and not less 
than three years, or to be imprisoned for any term not 
exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male 
under the age of sixteen years, with or without whip- 
ping- 
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4 47. Whosoever shall unlawfully mask, alter, or 
remove any light or signal, or unlawfully exhibit any 
false light or signal, with intent to bring any ship, 
vessel, or boat into danger, or shall unlawfully and 
maliciously do anything tending to the immediate loss 
or destruction of any ship, vessel, or boat, and for which 
tio punishment is hereinbefore provided, shall be guilty 
of felony, and being convicted thereof shall be liable, at 
the discretion of the Court, to be kept in penal servitude 
for life, or for any term not less than three years, or to 
be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without soli- 
tary confinement, and, if a male under the age of six- 
teen years, with or without whipping. 

'49. Whosoever shall unlawfully and maliciously 
destroy any part of any ship or vessel which shall be in 
distress or wrecked, stranded, or cast ashore, or any 
goods, merchandise, or articles of any kind belonging 
to such ship or vessel, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion 
of the Court, to be kept in penal servitude for any term 
not exceeding fourteen and not less than three years, or 
to be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without soli- 
tary confinement. 

4 72. All indictable offences mentioned in this Act 
which shall be committed within the jurisdiction of the 
Admiralty of England or Ireland, shall be deemed to 
be offences of the same nature and liable to the same 
punishments as if they had been committed upon the 
land in England or Ireland, and may be dealt with, 
inquired of, tried, and determined in any county or 
place in England or Ireland in which the offender shall 
be apprehended or be in custody, in the same manner 
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in all respects as if they had been actually committed in 
that county or place ; and in any indictment for any 
such offence, or for being an accessory to such an 
offence, the venue in the margin shall be the same as 
if the offence had been committed in such county or 
place, and the offence shall be averred to have been 
committed " on the high seas ; " provided that nothing 
herein contained shall alter or affect any of the laws 
relating to the government of Her Majesty's land or 
naval forces.' 



Under the rapid extension of maritime commerce and 
the more liberal navigation laws of modern times, 
whereby vessels of all nationalities may not only frequent 
without restriction the ports of their own country but 
can trade freely from and to almost any foreign place, 
the laws now generally in force are insufficient for the 
suppression of the above described malicious destruction 
of property. 

For instance, if a crime against property upon which 
insurance has been made in England be committed upon 
the high seas on board a foreign ship, no steps can be 
taken against the offender in England, even if he after- 
wards make his appearance in England, because neither 
the law of nations nor the statute law of England con- 
fers upon English tribunals any jurisdiction over the 
crime. 

A similar state of things exists as regards other 
nations, and the facilities of locomotion and intercourse 
with foreign countries make it an easy thing for guilty 
persons to keep out of reach of the tribunals of the 
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country to which the ship belongs, where alone he can 
be made amenable to justice. Cases of this description, 
far from being of rare occurrence, have of late years 
increased, and are becoming a cause of serious loss to 
persons concerned in maritime enterprise, more espe- 
cially to Underwriters. 

In order to show more clearly the state at which we 
have arrived, I subjoin abstracts of different cases, dis- 
tinguished alphabetically, the details of which have 
come during the last few years under my own personal 
knowledge and observation, viz. : — 

A. 

This vessel was lost in 1861, in the English Channel, 
while on a voyage from France to the Black Sea, with a 
cargo worth about 1,200/., but insured for 14,000/. 
Great suspicions were at the time entertained, but no 
effectual steps could be taken in this country, and the 
Underwriters therefore were advised to compromise the 
claim, which they did by payment of 10,000/. The 
matter, coming to the knowledge of the French autho- 
rities, was taken in hand by the Public Prosecutor, and 
the result was that the master of the vessel and five 
others were brought to trial, when they confessed that 
they had formed a conspiracy to buy and over-insure 
vessels and their cargoes, and that the same were then 
to be fraudulently destroyed ; and they stated that the 
prime mover in the affair was a man living in London, 
by whom the above cargo had been bought, and who 
had received the insurance. Subsequent proceedings 
taken criminally against this person in France were un- 
successful, but he was condemned to repay the 10,000/., 
which, however, have never been recovered. 
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B. 

This was a British vessel which sailed from Belgium 
for Spain in 1862, with a heavy cargo, and put back 
under pretence of having broken her windlass. Being 
grounded on the mud she was there reported to have 
strained and was discharged to be repaired, but the 
nature of the repairs done was such as to prove that 
the ship was from decay unfit to carry the cargo put 
into her. Being taken out into the roads she was allowed 
to drift ashore, which necessitated a further repair, and 
in the end about 2,000?. were borrowed on bottomry at 
exorbitant rates of premium (40 and 45 per cent.), the 
accounts rendered being even then not satisfactory as to 
the disposal of so large a sum of money. Sailing at last 
from Flushing, the ship only got as far as the English 
Channel, where she put into a port, and as no more 
money could be obtained on bottomry the master endea- 
voured to sell part of the cargo, which, however, was 
prevented by energetic action on the part of the Under- 
writers' representatives ; but even then the cargo could 
not be got out of the captain's hands until the whole 
freight due by charter to the port of destination was 
paid him ; and besides all the expenses previously 
incurred the Underwriters had to bear thet cost of 
transport for the remaining part of the voyage. 

a 

This vessel was the property of a native of Germany, 
and sailed under the Peruvian flag. On the 4th Nov- 
ember 1862, she left Bahia for London with a cargo 
declared to consist of coffee and other goods, which 
were insured for an enormous amount (upwards of 
30,000Z.) in London, Paris, Bremen, Hamburg, &c. 
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She was scuttled and abandoned on the 19th of Decem- 
ber in the neighbourhood of the Azores, and on investi- 
gation it was ascertained that by far the larger portion 
of the goods thus insured had never been shipped at all, 
and that the bills of lading or policies of insurance in 
fact represented goods which had never had any exist- 
ence. In spite of the fullest evidence given by the 
crew the laws of this kingdom were powerless in the 
matter, and no steps could be taken against the master, 
who, however, fortunately left London for Hamburg to 
attempt to collect insurances which had been effected 
there on goods alleged to have been shipped on his own 
account ; he was at once seized and condemned to three 
years' imprisonment, payment of all costs, and subse- 
quent perpetual banishment from the city and district 
of Hamburg, He made a full confession of the frauds, 
the losses occasioned by which fell heavily, not only 
upon Underwriters and Insurance offices, but upon 
London merchants who had made advances on the faith 
of spurious documents. 

The frauds were instigated by a firm of merchants 
of Bahia, and their complicity was manifest ; but one 
member of the firm was allowed to abscond, and the 
remaining partner, although brought to trial before a 
Brazilian Court, was acquitted, because he threw all 
the blame upon the absentee. 

A very full report of this case appears in the Shipping 
Gazette of April 8, 1863. 

D. 

This Portuguese vessel was owned by a man who had 
been connected with the firm which was broken up by 
the detection of their fraudulent complicity in the pre- 
vious case. The vessel sailed in 1862 from Bahia to a Por- 
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tuguese port, and very large insurances were effected in 
Paris, Marseilles, and Genoa, upon cargo alleged to have 
been shipped by her. She was lost very shortly after 
sailing, and on inquiry it was found that the greater 
portion of the pretended shipments were fictitious, that 
all the master's clothes and effects had been removed 
before sailing, and that the master, who was an uncle of 
the owner, had been put on board on purpose to make 
away with the ship. The fictitious shipments were all 
in the name of the one firm to which reference has 
already been made. 

E. 

This was a foreign vessel bound from London to a 
Dutch port with a cargo of linseed in 1863. She foun- 
dered before she left the river Thames, and being sub- 
sequently raised by divers it was ascertained that the 
lashings of the bow-port had been cut from the inside, 
and the port knocked out. The master and crew having 
disappeared before this was discovered, no steps could 
be taken against them. 

F. 

This was a foreign vessel, bound, in 1863, from Scot- 
land to an English port, with a cargo of pig iron, and 
was abandoned in a sinking state by the crew. On in- 
vestigation, it turned out that the ship had been doubly 
insured, and the second insurance, which had already 
been paid, was refunded to the British Underwriters ; 
and, as the first insurance done abroad was, by the 
terms of the policy, avoided, in case of any subsequent 
insurance being done on the same interest, the Under- 
writers on ship escaped all loss in this case. Those on 
cargo of course were obliged to pay. 
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G. 

This vessel belonged to one of the South American 
Republics, and was commanded by a German captain, 
who had traded for some years in that neighbourhood. 
She sailed in 1863 from Spain for their port of registra- 
tion, with a light cargo of salt, and on nearing one of the 
Western Islands, two auger holes were bored in her by 
the mate, upon instructions given by the master, and 
she began to fill rapidly. Being sighted from the island, 
however, a pilot went off to her, and shaped her course 
towards the harbour ; and as the master soon perceived 
that she would not sink before reaching it, he himself 
took the helm and ran her on to the beach, where she 
remained. During the investigation which followed, 
the above facts were deposed to on oath by one of the 
crew, and on examination the auger holes were actually 
found in the position described. The Underwriters, 
therefore, refused to pay the demands made upon them, 
and the question is still being contested. 

H. 

This vessel, belonging to one of the British Colonies, 
while on a voyage from South America to the Continent 
in 1863, was compelled by heavy weather to put into a 
channel port for repairs, where a new mainmast was put 
in, for which purpose cargo had to be shifted, and a space 
made down to the keelson of the vessel ; at that time the 
cargo was perfectly sound and cool. The day after she 
had resumed her voyage it was noticed that the ship felt 
warmer than usual, but no steps were taken to ascertain 
the cause, and on the following day she was totally con- 
sumed by fire. Upon investigation made by the Under- 
writers' representative, circumstances came to light 
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which showed the greatest negligence, if not culpability, 
of the master. The Board of Trade declined, however, 
to order an investigation, on the ground that the master 
had no certificate which could be either Withdrawn or 
suspended, because the vessel, although hoisting the 
British flag, hailed from a colonial port. 

I. 

This was a Prussian vessel bound from Antwerp to 
New York, which sailed in December, 1863, put into 
Ramsgate for repairs in the same month, and in April, 
1864, sailed again for her destination. Six days after- 
wards she was wilfully sunk off the Scilly Islands, and 
property insured for nearly 30,000/. was thus made away 
with. On investigation, the circumstances of the case 
were clearly ascertained, and in order, if possible, to pro- 
cure a conviction in this country, the carpenter, who had 
actually bored the holes in the vessel, was arrested and 
committed for trial at Maidstone ; but the only charge 
of which our Courts could take cognizance was one of 
conspiring, while in British jurisdiction (at Ramsgate), 
to commit frauds which were afterwards actually com- 
mitted beyond the jurisdiction; on this technical ques- 
tion the prosecution failed, although the facts were so 
little denied that it was actually proved that at the trial 
both prisoner and witnesses were wearing clothes made 
out of cloth stolen in Ramsgate from the cargo, thus 
clearly showing that at that time the ship was intended 
never to reach her destination. 

The owner, master and mate, being, after great exer- 
tion on the part of the Underwriters' representative, 
arrested and brought to trial in Prussia, were convicted 
and sentenced to eight, five, and three years' penal servi- 
tude respectively. 
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The Underwriters on cargo, residing in Belgium, 
France, the United States, and elsewhere, were in this 
case subjected to a loss of about 25,000/*, all of which 
they had to pay, solely through a crime committed in 
order that the owner and his accomplices might make 
some dishonest profit out of the insurances effected by 
them on the ship, the freight, and advances. 

This colonial vessel was lost by a master who had 
only been put into her when on a voyage to a, neigh- 
bouring port in 1864, and, with the cargo, totally 
destroyed shortly after. Insurances on the hull of the 
vessel had been effected in Europe to a considerable 
extent. 

No inquiry was made, because, by colonial regula- 
tions, the master was not obliged to have a certificate, 
and there was, therefore, no way of punishing him for 
gross carelessness, if absolute criminality could not be 
clearly established. 

L. 

This foreign vessel sailed from South America in 
1864, bound for a channel port, for orders; and after 
putting into one of the Brazilian ports to repair damages, 
proceeded on her voyage. Some months later she was 
abandoned in the vicinity of the Cornish coast, and 
shortly afterwards drove ashore near the Land's End, 
whereby ship and cargo were totally lost. 

The whole of the crew signed declarations to the 
effect that the vessel was improperly abandoned by the 
master and his brother the mate, who appeared to bo 
joint -owners ; the sufferers by the loss of the cargo 
were, in this instance, British Underwriters, who were 

M 
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prevented from lending their assistance to bring the 
guilty parties to justice in this country by their experi- 
ence of the difficulty of obtaining a conviction, and the 
enormous expense and trouble with which it would be 
attended. The only course remaining was to endeavour, 
with the aid of detectives, to persuade the criminals to 
proceed to their own country ; but, of course, the pro- 
prietors and underwriters of cargo suffered the loss of 
the whole of their interest* 

M. 

This foreign vessel sailed from a Belgian port for the 
West Indies, in 1864; and was shortly afterwards aban- 
doned by the crew and reported by them as having 
foundered. She was, however, picked up by a steamer 
and taken into a British port, when it was ascertained 
that attempts had been made to knock out the bow-port, 
which, being unsuccessful, three auger holes had been 
bored in the bows of the vessel, which would, in a very 
short time, have insured her destruction. 

ur. 

The facts of this case are so notorious, and the case 
itself of so recent date, that it will be sufficient briefly 
to state how, at the Central Criminal Court Session of 
February, 1867, it was proved that this ship, bearing the 
British flag, and ostensibly proceeding on a voyage from 
Newport to Shanghai, was purchased, insured, and 
despatched with the manifest intention that she should 
be lost on the voyage, and the Underwriters thereby 
defrauded. Four of the parties implicated having been 
sentenced to twenty, ten and five years' penal servitude, 
it was shown in court that other vessels in which they 
were interested had been made away with in a similar 
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manner, and it is to be hoped that a most dangerous 
gang has thus been broken up. 

The whole of the evidence given, and the nature of 
the proceedings, may be seen from a printed report 
issued by Lloyd's Salvage Association. 

The prosecution and conviction of the four parties 
above referred to cost the Underwriters more than 
7,000/. 

o. 

This vessel, under a foreign flag, sailed from a Belgian 
port for South America. Within view of the British 
coast the master made a deliberate attempt to sink the 
vessel, which was prevented by the timely appearance 
of a pilot boat with several persons on board. The 
master confessed that what he had done had been insti- 
gated by the owner, and the facts were clearly proved by 
the evidence of the crew. The parties who would have 
suffered by the loss of ship and cargo, and who will now 
have to bear the very heavy expenses of salvage, &c*, 
are resident on the Continent and in South America. 
In spite of all this it was impossible to take any steps 
in this countiy, and when, with the help of a detective 
specially employed for the purpose, the master had been 
induced to proceed to his native country, he could there 
be criminally proceeded against only because he had 
plundered the cargo. 

P. 

This was a vessel of 194 tons register, under the 
command of a British captain, which sailed from 
Bangkok on the 13th of August, 1866, bound for 
Hongkong, with a cargo principally shipped by one 
merchant of the former place. Having been lost in fine 

m2 
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•weather on the 24th of the same month, suspicions were 
aroused, which led to the holding of a Naval Court to 
inquire into the circumstances. The result of the 
inquiry was, that both captain and mate were arrested, 
and subsequently the above alluded to principal shipper 
was also arrested, and the three were tried at Singapore 
at the January sessions in the present year. It was 
ascertained that insurances to the extent of 19,000/. 
had been effected upon property valued at not more 
than 8,500Z.; and it was conclusively shown that the 
captain aud mate had made away with the vessel at the 
instigation of the principal shipper, in order to obtain 
the advantage of their fraudulent assurances. The 
result was, that the merchant and the master were 
sentenced to penal servitude for life, and the mate to 
penal servitude for five years. 



As all principles of insurance show distinctly that the 
Underwriter calculates his premium only on what is 
called c the common or ordinary maritime risk,' any act 
intentionally augmenting such risk, is per se not only 
entirely against good faith, but actually destroys the 
basis upon which underwriting proceeds; and it can 
only be regretted that, although so many malpractices 
of this description have, during the last six years, been 
successfully carried out, it has in very rare instances 
been possible to bring the offenders to the fate which 
they so well deserve. 

The details above given will show conclusively that 
the main obstacle to taking efficient action against this 
class of criminals is the difficulty of bringing them 
before the proper jurisdiction. This evil is aggravated 
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by the fact that the same opportunities which exist for 
the offenders to keep out of the way equally facilitate 
the removal of the witnesses necessary for the prosecution. 

What is wanted is, that in case of any wilful destruc- 
tion of ships or their cargoes, or other crimes against 
property on the high seas, the suspected persons may be 
brought before the tribunals of the first place where 
they can be found, and a proper investigation thereby 
rendered possible before the crew or the passengers, 
who probably are the only persons able, by their know- 
ledge of the circumstances under which the crime was 
committed, to give conclusive evidence, have dispersed, 
and the possibility of procuring the necessary proofs has 
thereby vanished. 

For these reasons, amongst others, it is necessary, in 
my opinion, to class such robberies and felonies on the 
high seas not merely with crimes which Wheaton states 
to be amenable as piracy under municipal law, but to con- 
stitute them piracy under the conventional law of nations, 
and I propose nothing less than a declaration — 

4 That any one causing to be effected, or aiding 
and abetting in effecting, fictitious insurances, as 
well as any one causing to be destroyed, or aiding 
and abetting in destroying, shipping property, or 
the merchandise laden on board, or any one causing 
to be effected, or aiding and abetting in effecting, 
any insurances on any article knowing the same 
not to be on board, or on vessels, or their cargoes, 
or the freight, or advances, knowing the vessels to 
be intended to be cast away or destroyed at sea, is 
to be deemed and taken to be a pirate, and to be 
justiciable as such by the tribunals of all maritime 
nations.' 
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Judging from the facility with which the laws regu- 
lating the rule of the road at sea, &c., have been univer- 
sally adopted, I have no doubt, if the initiative in this 
important matter were taken by Her Majesty's Govern- 
ment, that all maritime states would be glad to join in 
the adoption of an international declaration, which would 
be more likely than anything else to prevent this 
enormous destruction of property, by bringing to speedy 
punishment a class of malefactors enjoying hitherto 
comparative impunity. 

15 Fenchtuch Buildings, London; 
September, 1867. 
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IX. 

To the Lords of the Committee of Privy Council for Trade. 

London : February 4, 1864, 

My Lords, — We, the undersigned, being entrusted 
with the protection of important mercantile and under- 
writing interests, both British and Foreign, and being 
continually called upon to inquire into the causes and 
particulars of casualties occurring in all parts of the 
coasts of the United Kingdom, have, since the passing of 
the Merchant Shipping Act of 1854, been brought into 
constant contact with the Receivers appointed by your 
Committee, and have carefully watched the working of 
the regulations laid down by the said Act ; and we now 
beg leave to lay before your Lordships the expression of 
our opinion that although the eighth part of the Act 
makes provision for inquiries and examinations in cases 
of wreck and casualty, the objects contemplated thereby 
are not fully attained, and the clauses in question are, 
therefore, susceptible of improvement. By this eighth 
part of the Merchant Shipping Act of 1854, Receivers of 
Wreck are empowered to institute examinations with 
respect to ships in distress, such examinations to be held 
as soon as conveniently may be, and two copies of such 
examination to be taken, one to be transmitted to the 
Board of Trade and the other to be exhibited by the 
Committee for managing the affairs of Lloyd's to per- 
sons desirous of examining the same. This enactment, 
therefore, would seem to contemplate the bringing, 
within a very short period, the facts connected with 
every casualty under the notice both of the Board of 
Trade and of the parties interested. 
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This very desirable result is, however, at present not 
arrived at. The Act which gives power to the Receiver 
to take a deposition names no penalty in the event of the 
master or other of the crew of a ship in distress refusing 
or neglecting to make one, and the phrase ' as soon as 
conveniently may be ' is almost invariably stretched out 
to such a time as the master has settled all his other af- 
fairs, when his deposition, if made at all, becomes simply 
an echo of the protest which he is obliged to make in order 
to claim against his underwriters. Indeed, so far is the 
great importance of these depositions lost sight of, even 
by the Receivers of Wreck themselves, that they have 
been known to tell masters of ships who wished to make 
their depositions, after the total loss of their vessels, that 
they need not be in a hurry about that, for it would do 
just as well when they got home. By this course the 
clauses of the Act are rendered nugatory, and what was 
intended to be a clear and succinct narrative from the 
scene of the casualty becomes comparatively useless. 

But when it is considered that cases may occur where 
frauds may be attempted, then the necessity for ensuring 
the taking of depositions before the parties leave the spot 
becomes evident. For it cannot be doubted that the oc- 
currence of a fraud is frequently known to men who, if 
questioned at once, would gladly tell the whole truth, 
but when once allowed to leave they are content to re- 
main silent ; or if likely to prove disagreeable witnesses, 
every opportunity is given for their being sent out of 
the way, so that before the parties who are ultimately to 
suffer can transmit their instructions the best opportunity 
of defeating any irregularity is lost. 

As the Customs Consolidation Act orders that every 
ship arriving in the United Kingdom shall, within 
twenty-four hours after arrival be reported at the Custom 
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House, or that the master shall incur a penalty for neg- 
lecting so to report, in like manner we think that the 
public interest requires that every master of any ship, 
whether British or Foreign, which either suffers or in- 
flicts damage, shall, within twenty-four hours after the 
occurrence of the damage (except where the same may 
happen at sea, in which case within twenty-four hours 
after arrival in the first port in the United Kingdom), 
report himself to the Receiver of Wreck, and there make 
on oath a deposition in the same form as it is made at 
present, or in default of so doing shall be liable to such 
penalty as your Committee may think fit to impose. 
Further, that in every case of stranding or total loss the 
deposition of every one of the crew shall be separately 
taken in the same manner as that of the master. We 
have further to suggest that a distinct enactment be 
made with respect to the services of an interpreter in 
cases where the master of a foreign vessel can speak no 
language in which he can make himself understood by 
the Receiver, for the difficulty of communication in such 
cases often causes the Receiver to omit altogether the 
taking of a deposition, and we cannot think that the laws 
of this country should be allowed to fail in their effect 
because the Consuls and Vice-Consuls of foreign Powers 
are so frequently utterly indifferent to the necessity of 
providing for such communication. By these means, and 
by impressing upon the Receivers the necessity of the 
most rigid carrying out of the regulations in this respect, 
we believe that so complete a record of all casualties 
may be obtained as will go far to check dishonest and 
fraudulent practices, which we are afraid are still of too 
frequent occurrence. 

We therefore pray your Lordships to recommend 
that the Merchant Shipping Act, at as early a period as 
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possible, be amended by the insertion of clauses to the 
above effect. 

We have the honour to be, My Lords, your Lord- 
ships' most obedient and humble Servants, 

W. Wilson Saunders, 

Chairman of the Association for the Pro- 
tection of Commercial Interests. 

0J. A. W. Harper, 
Secretary. 
J. Jaffray & Co., 

Agents for American Underwriters. 

Ernst Emil Wendt, 

Kepresentative of the Underwriters of 
Amsterdam, Antwerp, Bremen, 
Liibeck, Rotterdam, Rostock, Stral- 
sund, Swiss Lloyd, &c, &c. 
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LETTER TO THE BOARD OF TRADE. 

15 Fenchuxch Buildings, London : June 4, 1867. 

My Lords, — The kindred subjects of Wreck and 
Salvage, and the amendment of our Law of Merchant 
Shipping, have of late engrossed so large a share of 
public attention, that I feel sure I need utter no apology 
for assuming that they have been, and continue to be, 
favoured with the most particular consideration of the 
Board of Trade; and that any suggestions or expressions 
of opinion bearing upon the question will be favourably 
received and carefully considered. 

It is to-day my duty, in my capacity as Represen- 
tative for the United Kingdom of Great Britain and 
Ireland of influential foreign underwriters,* whose 
interests I protect in the same manner as the Salvage 
Association those of certain bodies of underwriters in 
London and elsewhere, to lay before Your Lordships 
memorials from so many different quarters, bearing 
signatures so numerous and respectable, that I cannot 
but think that Your Lordships will be astonished at the 
universality and extent of feeling aroused upon these 
subjects in countries and places which have, in mercan- 
tile matters, generally shown a very deep-rooted anta- 
gonism one to the other. 

These memorials, forwarded to me from Amsterdam, 
Antwerp, Bremen, Colberg (with Stolp and Riigen- 
walde), Copenhagen, Danzig, Hamburg, Liibeck, 

* The Boards of Underwriters and Insurance Companies of Amster- 
dam, Antwerp, Bremen, Liibeck, New Orleans, New York, Rostock, 
Stralsund, and others. 
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Rostock, and Rotterdam, I have been desired to lay 
most humbly before your Lordships and Her Majesty's 
Government, and I venture to hope that the sentiments 
therein expressed may be of service in accelerating the 
introduction of a reform so long wanted and so univer- 
sally desired. 

It would not become me to take this opportunity of 
recapitulating at any length the arguments and opinions 
which have been already expressed by myself on 
different occasions, and especially : 

In 1864 in a memorial on the subject of the 
importance of the Receivers of Wreck taking 
depositions from Shipmasters of all nations, 
which memorial was adopted by the Salvage 
Association of Lloyd's and others,* 

In 1866 in my observations on the Merchant 
Shipping Act, &c., forwarded to the Right Hon. 
Sir Stafford Northcote, on December 16 last,f and 

In the present year, in my observations on the 
Admiralty Jurisdiction Bill, forwarded to the 
Right Hon. Stephen Cave on April 16.$ 

Even more recently by Mr. Harper, the Secretary 
to the Salvage Association above referred to, in his able 
and convincing report on the subject of Wreck and 
Salvage on the Coast of Kent, more particularly in 
reference to the case of the l North,' and by many other 
associations, and private persons of far greater capacity* 
And influence than myself. 

I must ask permission, however, to recapitulate the 
principal points upon which my daily experience tells 
jne that amended legislation is imperatively necessary, 

* Vide p. 167. f Vide p. 41. . J Vide p. 133. 
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as will, I think, sufficiently appear upon reference to the 
papers, documents, and opinions, above referred to. 

1. The ship's log-book — instead of the present 
official and ordinary log-books kept on board every 
vessel, one log-book only to be kept, in a form 
issued by government, and duly stamped, signed, 
and registered, so as to be beyond all possibility of 
fraud; this regulation has been long introduced in 
many parts of Ae CJontinent. 

2. The deposition before the Receiver of Wreck 
to be compulsory upon Shipmasters of all Nations. 

3. The mode of extending protests to be 
amended. 

4. The duties of Receiver to be in all cases 
discharged by the Collectors of Customs, whose 
general efficiency cannot be too highly praised. 
But I cannot refrain from suggesting the necessity 
of raising the salaries of these very valuable offi- 
cials, who are too frequently inadequately remuner- 
ated for the arduous duties they have to perform, 
in most cases requiring all their energy, ability, 
and discretion; a shipwreck may at any moment 
place in their hands the control of property to an 
amount greater than in the ordinary course of 
business would come before them in twenty years. 
I have known a case, which probably is not sin- 
gular, where a Collector of Customs, instead of 
receiving extra payment for performing the impor- 
tant duties of Receiver, has actually been subjected 
to pecuniary loss, forfeiting during his absence 
from his own place of business the emoluments for 
overtime which he was entitled to claim from the 
public requiring his services. > 
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5. The same limits to be assigned to the districts 
. of Receivers and Principal Officers of Coastguard, 

in order to promote more harmonious working and 
more efficient substitution in case of absence. 

6. The Coastguardsmen to* be moved more fre- 
quently from one station to another. 

7. In all prosecutions for plunder or illegal 
receiving of wreck, &c, the obligation to be on 
defendant to prove lawful possession, as in clauses 
210, 215, 245, 305, and 306 of the Customs Con- 
solidation Act. 

8. A prompt and inexpensive mode of settlement 
of salvage claims to be introduced, and costs never to 
be allowed to Salvors when they without due cause 
apply to higher tribunals than absolutely neces- 
sary. The shamefully extortionate demands made 
by boatmen themselves, or, even more frequently, 
by professional or quasi-professional advisers on 
their behalf, have been fostered into a national evil 
by the want of local tribunals and by the absolute 
unwillingness of the present learned Judge of the 
Admiralty Court to condemn Salvors in costs.* 
Nor are these claims generally resisted, for the 
simple reason that all the parties concerned receive 
their commission in proportion to the amount paid, 
a ship's agent being frequently entrusted with the 
care of the interests both of salvor and ship, and 
receiving from both his payment. 

9. Official surveys of damage to ships or cargoes 
by competent persons appointed by the Receiver to 
be provided for, and, if possible, rendered compul- 
sory in every case ; but, if not, the power of under- 

* These remarks were penned previous to the recent change in this 
office. 



LETTER TO BOARD OF TRADE. 175 

writers and their representatives to call for such 
surveys to be distinctly recognised. This will be 
the most effectual method of putting a stop to the 
present system of improper discounts, where fifteen 
or twenty, or even more per cent, are allowed and 
divided between the dishonest shipmaster and his 
even more culpable adviser, to the prejudice of the 
absent owners and underwriters. 

10. The limited liability legislation of the Mer- 
chant Shipping Act Amendment Act, having given 
rise to decisions directly contrary to some of the 
fundamental principles of International Law, and 
having been the means of inflicting great injury 
upon the interests of the less wealthy class of 
Shipowners, to be immediately reconsidered and 
revised. 

11. Seriously to consider the necessity of point- 
ing out to the foreign governments who complain 
of the irregularities on our Coasts in matters of 
Salvage and Average, how much they could assist 
in putting down those abuses by the general adop- 
tion of our system of making appointments of paid 
consular officers only, as it is evident from the 
wording of the Clauses in the Treaties concluded 
with reference to the functions appertaining to 
these officers, that it was never intended to entrust 
their execution to parties who would derive any 
pecuniary advantage from the advice they were 
called upon to give either in a ministerial or 
judicial capacity, but at any rate in a perfectly 
impartial manner. 

12. The introduction into this country of the 
International General Average Rules adopted at 
York in 1864, and repeatedly brought under the 
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notice of Her Majesty's Government by the United 
Chambers of Commerce of this country and other 
influential bodies. 

13. The preparing and settling of average state- 
ments should be under the immediate control of a 
public department, say, for instance, the Registry 
of the High Court of Admiralty, and the adoption 
of the very useful enactments of the German Law 
cannot be too strongly recommended. 

14. The imperative necessity of doing away with, 
compulsory Pilotage, and of altering the present 
system of granting and renewing Pilots' licences in 
a manner more suitable to the public requirements. 

15. The making away with, or aiding and abet- 
ting in scuttling, or otherwise destroying, a vessel 
for the purpose of defrauding its Underwriters or 
those who have an interest therein, or in the cargo 
or freight, should, by agreement between the 
principal maritime nations, be declared an Act of 
Piracy, otherwise no possibility exists of putting a 
stop to these fraudulent practices, which have for 
the last fifteen years been so greatly on the increase, 
and are the more difficult to prevent as present 
legislation is continually defeated in its attempts 
to punish wrong-doers by questions of jurisdiction. 

16. The Masters, Mates, and Engineers of i Colo- 
nial Ships ' to be under the same regulations res- 
pecting examinations and certificates as those of 
ships hailing from the United Kingdom. 

17. The adoption of the International Law of 
Affreightment as agreed upon at Sheffield, 18.65. 

18. To consider if it would be desirable to fix 
by legislative enactment, as in the German Law, 
for instance, has been very successfully done, what 
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! should constitute a claim for assistance, and what 

for salvage. 

How this amended legislation is to be brought about 

is not for me to suggest, but it has often struck me that 

to perform the work efficiently, the issuing of a Royal 

Commission would be necessary, which would enquire 

, into the above evils so repeatedly complained of, would 

soon obtain the clear evidence of their existence, and 

j would consider and recommend the fullest means to 

| accomplish a thorough reform. 

Your Lordships will always find me ready and will- 
| ing to assist in any work leading in that direction. 

I have the honour to be, my Lords, most respectfully, 
your Lordships' obedient humble Servant, 

Ernst Emil Wendt. 

The Lords of the Committee of Her Majesty 'a 
Privy Council for Trade, Whitehall. 



The enclosures in the above were as follow: — 

We, the undersigned, being Underwriters of the port 
of Amsterdam, in the Netherlands, having been informed 
that Her Majesty's Government have it in contemplation 
to alter and amend the existing regulations with respect 
to wrecks, salvage, arid salvors, and to make better 
provision for the settlement of salvage claims, and for 
the management of matters relating to vessels in dis* 
tress on the coasts of the United Kingdom, do hasten to 
express to Her Majesty's Government our grateful sense 
of the inestimable benefit which will be conferred upon 
the maritime interests of the whole world by the pro- 
posed legislative reforms, if carried out in a practical 
and effectual manner. 

We may be pardoned for observing that the frauds 
practised upon our captains in many parts of the coast 

N 
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of the United Kingdom, the extortionate demands of 
salvors and their advisers, the unscrupulous manoeuvres 
of shipping agents, the continual inducements to dis- 
honesty held out to inexperienced shipmasters, and, 
lastly, the enormous outlay attendant upon legal pro- 
ceedings, aggravate, to a most serious extent, the con- 
sequences of misfortunes unavoidably attendant upon 
maritime industry ; and having ourselves suffered 
severely from the evils above described, we cannot but 
rejoice that Her Majesty's Government have appreciated 
the necessity of carrying out a thorough reform, which 
we have no doubt will be attended with credit to the 
country and advantage to the community at large. 

Amsterdam, February 1867. 



Jan Wytman. 
J. W. P. Matthes. 

A. A. BlENFAIT. 
J. T. VAN BOSSE. 
PlETER LlJGT. 

D. J. Santhagens. 

P. C. GfJLCHER. 
KuiNDERS & CO. 

G. T. Elias. 

Rutgers, D. Zn. 

Per proc de Erve J. F. Scharff, 

P. Megeraan* 
O. P. N. Blom. 
H. F. de Waal. 
A. Meyer Cluwen. 
A. Kalff. 

A. H. BifcHLER, D. D. Zn. 
Jan ter Meulen. 
H. Bosch, J. Zn. 
Brak & Moss. 

C. BUSKEN HtfET. 

n. j. mouthaan. 

Jan Lugt. 

R. W. Helmsingk 

A. DE EOCE. 



J. A. van Etk, Jun. 

D. VAN NULCK. 
D. F. POLLENAAR. 

C. A. Schroder. 
Jan Schut. 
J. Rahder, H. Zn. 
J. C. J. Knegt. 
B. Marineelle. 
L. G. Lute3. 

B. Nachenius, Rzn. 

W. L. VAN COEVERDEN. 

H. Salm, Jun. 

J. W. LODERSEN. 

H. W. Kooring Uloth. 

A. ten Cate, A. Zn. 

C. E. B. Uloth. 
G. Lugt. 

L. C. Wytman. 
J. Ph. Bosch Reitz. 
J. A. C. Bosch Reitz. 
H. J. A. Boissevain. 
C. R. Vaillanp. 
J. G. Van der Horst. 

B. Wytman. 

J. J. A. Santhagens Bake & Co. 
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A memorial identical with the above from Bremen, 
February 1867, signed by 



Augt. Wille, President of the 
Board of Underwriters, and 
Director of the Insurance Co., 
Hansa. 

G. H. Clatjssen, Director of the 
Insurance Company. 

A. Wm. Spitta, Director of the 
Nautische Assurance Go. 

Cbusemann, Director of the North 
German Lloyd's Insurance De- 
partment. 

G. H. Beste, Director of the Bre- 
mer Assurance Co. 

H. v. Fischeb, Director of the 
Eighth Insurance Co. 

Heinrich Meter, Director of the 
Assecuranz Union. 

C. LiJlmann, Director of the Ver- 
sicherungs Verein. 

Wm. Haas, Director of the Insur- 
ance Co. Germania. 

Heinrich Focke, Director of the 
Insurance Co. Alliance. 

W. Kbebs, Director of the Insur- 
ance Co. Teutonia. 

A. Wortmann, Director of the Ve- 
rein von Privat-Assecuradeurs. 

Friedr. L. Becker, Jun., Director 
of the Insurance Co. Weser. 

Friedrich Reck. 

H. Ropers, Director of the Insur- 
rance Co. Globus. 

Heinr. Linne, Director of the In- 
surance Co. Kosmos. 

F. L. Seekamp, Director of the See 
Assecuranz Cie. 

B. G. Castendyk, Director of the 
Insurance Co. Mercur. 

Aug. Wm. Ocfis, Director of the 
Atlantic Insurance Co. 



Carl Graef, Director of the In- 
surance Co. Oceanus. 

Chr. Schmidt, Director of the In- 
surance Co. of 1860. 

C. H. Murtfeldt, Director of the 
Neue Assecuranz Cie. 

H. H. Meier & Co., Shipowners. 

Brothers Kulenkampff, Ship* 
owners. 

Traub & Co., Merchants. 

Wm. Stisser & Co., Shipowners. 

G. H. and P. D. Schroder, Mer* 
chants. 

Reinhd, Badecker, Merchant and 
Shipowner. 

Friedr. Grave, Merchant. 

H. W. Brockelmann, Merchant; 

Seekamp & Tewes, Merchants and 
Shipowners. 

Bolte & Co., Merchants. 

Widow Jno. Lange, Sons & Co.; 
Merchants and Shipowners. 

Hachez & Mulleb, Merchants 
and Shipowners. 

J. G. Hagemeyer, Merchant and 
Shipowner. 

O. Thten, Merchant & Shipowner. 

Joh. G. W. Finke & Co., Mer- 
chants and Shipowners. 

Everhd. C. Delius & Co., Mer- 
chants and Shipowners* 

Banck & Fincke, Merchants and 
Shipowners. 

A. W. Gruner & Sons^ Merchants 
and Shipowners. 

Gebruder Focke, Merchants. 

Schmidt & Fuhrken, Merchants 
and Shipowners. 

tL W. Bastian So'hne, Merchants 
and Shipowners. 
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Melchers Bros. & Co., Merchants. 

W. A. Fritze & Co., Merchants 
and Shipowners. 

C. L. Brauer & Sons, Merchants 
and Shipowners. 

Fr. CEtling & Son, Merchants. 

Wm. Schroder Borgstede & Co., 
Merchants and Shipowners. 

Albr. Nics. Schutte & Sohn, 
Merchants and Shipowners. 

Carl Pokrantz & Co., Merchants 
and Shipowners. 

Friedr. Moller Sons, Merchants. 

Eonitzky & Thiermann, Mer- 
chants and Shipowners. 

Joh. Friedr. Walte & Co., Mer- 
chants. 

Gildemeister & Ries, Merchants 
and Shipowners. 

Joh. Fr. Arens, Merchant and 
Shipowner. 

G. H. & C. Primavesi, Merchants. 

Gebruder Fritze & Co., Mer- 
chants. 

Natermann & Hurm, Merchants. 

E. C. Schramm & Co., Merchants 
and Shipowners. 

Gruner & Heye, Merchants. 

Albers & Claussen, Merchants 
and Shipowners. 

Stockmeyer, Mosle, & Co., Mer- 
chants and Shipowners. 

Holler & Grote, Merchants and 
Shipowners. 



Bolte & Co., Merchants. 

George Lonings Son, Merchants. 

Johannes Tidemann, Shipowner. 

Friedr. M. Vietor Sohne, Ship- 
owners. 

Louis F. Kalkmann <fe Co., Mer- 
chants and Shipowners. 

Geo. Faber & Schwabe, Mer- 
chants. 

B. Groverman & Co., Merchants 
and Shipowners. 

Ant. Papendieck, Merchant and 

Shipowner. 
D. H. Watjen & Co. 

LifDERING & CO. 

Roessingh & Mummy, Merchants 
and Shipowners. 

Siedenburg, Wendt, & Co., Mer- 
chants and Shipowners. 

Spitta, Meyer, & Co. 

J. D. Koncke, Hermanns Sohn. 

Gruner & Rieke. 

G. J. Bechtel Sohne, Merchants. 

C. A. Koch & Visser, Merchants 
and Shipowners. 

J. C. Watermeyer, Merchant. 

Anton Unkraut & Sohn, Mer- 
chants. 

Hoffmann & Leisewitz. 

Gudewtll & Upmann, Merchants 
and Shipowners. 

Louis Delius & Co., Merchants. 

C. Melchers & Co., Merchants. 



A memorial identical with the above from Colberg, 
February 20, 1867, signed by 



D. F. Kayser. 
Otto Jaenicke. 



Mart. Friedr. Pluddemann. 
Ernst Fr. Hackbarth. 
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Riigenwalde, February 23, 1867, signed by 



C. F. ZlELKE. 
WlLH. KrOHN. 



E. Hemptenmacheb. 

C. L. SCHAFFT & ElCK. 



and Stolp, February 27, 1867, signed by 

C. Gr. A. FBITZE. I MuLLEB & BRICK, 



A memorial identical with 
signed by 

H. Puggaard & Co., Merchants 
and Shipowners. 

Chb. Broberg & Son, Shipowners 
and Merchants. 

A. N. Hansen & Co., Merchants 
and Shipowners. 

Orum & Wcjlff, Merchants and 
Shipowners. 

J. A. Ekmann, Shipowner. 

Jacob Holm & S6nner, Merchants 
and Shipowners. 

Brod. Hiort, Merchant and Ship- 
owner. 

F. W. Kunhal, Shipowner. 

Hugo Muller, Shipowner. 

M. J. Meter, Merchant and Ship- 
owner. 

H. C. Nyholm, Merchant and 
Shipowner. 

H. P. I. Holm, Shipowner, 

J. Strandgaardt, Shipowner. 

N. N. Bryde, Shipowner. 

Edward Thune, Merchant. 

Chr. Christiansen, Merchant and 
Shipowner, 

A. S. Erichsen, Shipowner. 

Caroe & Co., Merchants and Ship- 
owners. 



the above from Copenhagen^ 

Moritz G. Melchior, Merchant 

and Shipowner. 
G. C. Johannsen & Co., Merchants 

and Shipowners. 
Edwd. Warburg, Shipowner. 
D. Halberstadt & Co., Ship- 
owners. 
M. W. Sass & Sonner, Merchants 

and Shipowners. 
Thos. Sonne, Shipowner. 
Hans A. Clausen, Shipowner and 

Merchant. 
Halberstadt & Mannheimer, 

Merchants and Shipowners. 
Mohr & Kjal, Merchants and 

Shipowners. 
Fr. Hagen, Shipowner. 
Jacob Lemveger, Merchant. 
Johnsen & Co., Shipowners. 
Rteland & Benzon, Merchants. 
D.*B. Adler & Co., Merchants. 
P. C. Knudtzon & Son, Merchants 

and Shipowners. 
Blok & Behrens, Merchants. 
S. B. Levy, Merchant. 
N. Hoffding, Merchant. 
Moritz Dacomann, Shipowner and 

Merchant. 
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A memorial identical with the above from Danzig, 
February 19, 1867, signed by 



Pp. Haussmann & Co., 

Ep. LlGNITZ. 

Hermann Weinberg & Co. 
Alex. Gibsone. 
George Linck. 
J. C. Block. 

B. Seeger & Co. 
Th. Schjrmacher. 
G. F. Focking. 

J. W. Pahnke. 
Pp. J. W. Klawitter, 
A. H. Vehlow. 

8. KOEHNE. 

C. H. Janssen. 
John Paleske, 
J. L. Engel. 



J. G. Borowski, 
Jacob Arendt. 
Pp. M. A. Hasse, 
Gustav Hasse. 
Hermann Behrent. 

P. VON FRANTZIUSf. 

F. C. Prutz. 

F. Bischoff & Co. 

Pp. Th. Rodenacker, 

B. Rodenacker, Jan. 
Fr. Hetn. 
James Maclean. 
Pp. F. N. Struwy Erben, 

F. E. Struwy. 
C. S. Vierow. 
C. F. Haase & Sqhn. 



A memorial identical with the above from Hamburg, 
signed by 



J. W. Duncker, President of the 
Board ofHamburg Underwriters. 

Wm. O'Swald & Co. 

Adolph Jacob Hertz Sons. 

M. G. Amsinck. 

Aug. Jos. Schon & Co. 

Ross, Vidal, & Co. 

Apolph Godeffrot, Chairman, for 
the Hamburg American Steam- 
ship Company. 

C. Woermann. 

Aug. Behn. 

F. Diestel. 

Juls. Duncker. 

Tiedgens & Robertson. 

P. DlEDERICHSEN. 

Berend Roosen. 
Hansing & Co. 
Wachsmuth & Krogmann. 



Metzendorff, Wilmans, & Co. 
C. W. Herwig. 
Schiller Brothers & Co. 
E.B. Crasemann, for the Hamburg 

Vera Cruz Packet Co. 
H. H. Eggers. 

C. SCHOMBURGH. 

Emile Nolting & Co. 

JOACH. REIMERS. 

G. L. Ramsden. 

H. J. Perlbach & Co. 

M. Arnesen. 

A. C. de Freitas & Co. 

JOH. C. GODDEFFROY & SON. 

F. Laeisz. 

O. L. ElCHMANN. 

Rob. M. Sloman. 
Albrecht & Dill. 
Julius Bahr. 
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B. Wenckb. 
Pp. H. M, Gehbckens, 
Hch. Gehbckens. 

A. KlRSTEN. 

Victor Fibgau. 
J. C. P, Pflugk, 
E. T. Meyeb & Co. 

E. SOLSCHEB. 



Peteb Siemsen & Co, 
Hastedt & Co. 
A. H. Wappaus. 
j0h. r. m5ller. 
Aug. Bolten. 
johs. roosen. 
John Hetn & Co. 

KNOHB & BUBCHABD, 



A memorial identical with the above from Rostock % 
February 1867, signed by 



Ebnst Paetow. 
Albbecht Kossel. 
C. F. Koch & Sqhn. 
C. F. Heydtmann, Jun. 

L. BUBCHABD & SOHN. 
WlLHELM MAACK. 

Theodob Bubchabd. 

Ernst Bbockelmann. 

Fried. Chb. Seer. 

Wm. Lange. 

Carl Lange. 

Joh. Chs. Janentzkt. 

kijchenmeisteb & volling. 

Ed. Bubchabd. 

Richd. Passow. 

C. H Brockelmann. 

N. H. Witte. 

Wm. Zeltz. 

Heinb. Alwabdt, 

Fb. Bubmeisteb* 

Joh. Neuendobff. 

C. Ch. Lesenbebg. 
Becemann & Co. 

Saniter & Weber. 

C. Meiningeb. 

Martin Petersen. 

Rich. V. Beselin. 

F. Ch. Schultze. 

Rob. Capobus. 

J. D. Capell Nachf. 

Aug. Bubchabd. 



Heinb. Baueb. 

Max. Padderatz. 

Schalburg, Sear. 

C. Ahbens. 

Fbiedbich Baedeb. 

J. F. Kasch. 

C. Both & Schnapauff, 

Thomas Case. 

Geo. Meyenn. 

Wendt & Babst. 

J. C. Lange Erben, 

Feisach & Co. 

A. C. Clement. 

C. H. Knttschkt. 

Carl Josephi. 

Wagner & Friederichsen. 

Lue. Flindt. 

C. G. Fradlandt. 

H. Fradlandt. 

J. H. Kehnappel, 

C. Meter. 

C. F. Groth. 

Joh. Dethleff, 

H. DiJYEL. 

Julius Dethleff. 
W. Ahbens. 

W. DUNCKEB. 

C. G. Evert, 
J. Gottschalk. 
F. H. Schultz. 
P. Engel. 
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A memorial identical with the above from Rotterdam, 
February 1867, signed by 

De Maatschappy van Assurantie, etc., dezer Stad. 
M. M. Monchy, President. P. C. T. Fauchey, Secretaris. 



De Zee en Brand Assurantie So* 
cieteit. 

De Verzekering Maatschappy. 
De Ostindische Zee en Brand 

Assurantie Maatschappy. 
De Bataviasche Zee en Brand 

Assurantie Maatschappy. 
De Javasche Zee en Brand 

Assurantie Maatschappy. 
De Nederlandsch Indische Zee 

en Brand Assurantie Maat- 

schapj^. 

De 2d Nederlandsche Indische 
Zee en Brand Assurantie 
Maatschappy. 
Pe Nederlandsche Lloyd voor 
Zee en Brand Assurantie 
Maatschappy. 
M. P. Ketelaar, Als Directeur 
en Agent. 
Rotterdamsche Assurantie Com- 
pagnie, AJs Directeur, J. E. 
Havelaar. 
Haagsche Assurantie Compagnie. 
Tweede Haagsche Assurantie 

Compagnie. ' 
Als Gevolmagdigde, J. E. Have- 
laar. 
Voor de Nederlandsche Assurantie 
Compagnie : D . Vis Blokhuyzen. 
Pe 'S Gravenhaagsche Maatsch- 
appy voor Verzekering tegen 
Brand en Zeegevaar : A. C. van 
Dam. 
Pe Zuidhollandsche Zee en Brand 
Verzekering Maatschappy. 
Pe Rotterdarndsche Zee en 



Brand Verzekering Maat- 
schappy. 

Als Directeur, H. C. de Wolff. 
De Societeit ter Verzekering tegen 

See en Brand Schade. 

De Verzekering Maatschappy, 
Azie. 

De Verzekering Maatschappy, 

Europa. 
De Verzekering Maatschappy, 

Java. 
Directeur, J. M. A. Bicker 
Caarten. 
Wm. Euys & Zn. 
besier & jonkheym. 
De Nederlandsche Zee Verzekering 
Maatschappy te Rotterdam, Als 
Directeur, H. C. Bicker Caarten, 
De Nederlandsche Transport Ver- 
zekering Maatschappy te Am> 
sterdam. 

De k.k. privil. Verzekering 
Maatschappy, Oostenryksche 
Phonix te Weenen. 
Als Gevolmagtigden, H. & A. 
Bicker Caarten. 
De Nederlandsche Algemeene Ver- 
zekering Maatschappy, 
De Nederlandsche Dussel- 
dorfsche Algemeene Verze- 
kering Maatschappy. 
De Nederlandsche Algemeene 

Verzekering Societeit. 
Als Gevolmagtigden, Reuchlin 
& Dutilt. 
De Verzekering Maatschappy de 
Rotte : D. van Vugt. 



MEMORIALS FROM ROTTERDAM AND ANTWERP. 185 



Hendirk Mulleb & Co. 
M. M. van Dam. 
p. j. van den abeelen. 
Wed. Hubert van Ryckevorsel. 
g. van houten. 
Van Dam & Tmss. 
De Assurantie Maatscbappy te 
Rotterdam, Als Directeur, F. A. 

VlNK. 

Maatscbappj ter V erzekering van 
Zeegevaar, J. C. Ledeboer, Di- 
recteur. 

Henri J. L. Minderop. 

D. Dunlop. 

J. C. Bernelot Moens. 

Pb. van Ommeren. 



Minderop & Van Heel. 

Voor de Verzekering Maatscbappy 

de Nederlanden, W. T. Vooren- 

done. 
De Assurantie Maatschappy, Rot- 
terdam : Jules Serruts. 
Verzekering Societeit de Amstel : 

H. M. van Schaik. 
De Verzekering Maatschappy de 

Globe, Directeur, J. A. 

Pluygers. 
Hartoo & Glazener. 
John Veder. 
J. H. W. Kup. 
De Assurantie Maatschappy de 

Hoop, Directeur, R. Baelde. 



Les soussign£s armateurs et assureurs du Fort 
d'Anvers en Belgique ayant 6t6 inform£s que le 
Gouvernement de Sa Majesty britannique a r intention 
de changer et d'amender les lois existantes pour les cas 
de naufrage et le rfeglement des services rendus par les 
sauveteurs k des navires en d&resse sur les c6tes du 
littoral anglais, s'empressent d'exprimer au Gouverne- 
ment de Sa Majesty britannique leur gratitude pour 
rimmense bienfeit qui resulterait de cette mesure 
pour les int6r6ts maritimes du monde entier si les 
r&brmes legislatives projet^es £taient pratiquement et 
efficacement mises k execution. 

Qu'il leur soit permis d'observer que les fraudes 
auxquelles nos capitaines sont sujets sur diff^rents 
points des c6tes du Royaume-Uni et les demandes 
exorbitantes des sauveteurs et de leurs conseillers sont 
aggrav^es surtout par les manoeuvres d&oyales des 
agents maritimes. 

Les enormes depenses qu'entrainent des poursuitcs 
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judiciaires rendent cet £tat de choses fort difficile k 
rem£dier ; les int£ress6s pr£f&rent se soumettre k un 
accord quelque d^sastreux qu'il soit plut6t que de 
s'engager dans un long et coftteux proc&s. 

Les soussign^s ayant &\£ eux-m&mes victimes de 
cet £tat de choses deplorable, ne peuvent que se rejouir 
de la decision prise par le Gouvernement britannique 
de pousser k une reforme s&ieuse, immense bienfait 
tant pour le pays m&me que pour le commerce Stranger 
en general. 



Anvers, F^vrier 13, 1867. 

Pour le Comite* d'Assureurs Maritimes d'Anvers : 
J. De Bruyn, Vice-President. Th. Callaerts, Secretaire. 



J. Chabot. 

Theodore C. Engels. 

L. Claets. 

Corneille David. 

Michiels Loos. 

M. & F. Meens. 

Jean Key. 

D. Grekier, Assureur Particulier, 

Jb. Fuchs, Assureur Particulier. 

Pour l'Atlantique : Le Directeur, 
Stappaerts Ceulemans. 

Pour la Cie. le Rhin : Le Direc- 
teur, Lebrasseur Vanden Bo- 
gaerts. 

Pp. David Verbist & Cie., 
Andre* Oceel. 

J. F. Bennert, Armateur. 

Pe Decker Cassjers, Armateur. 



L. Vanden Abutel, Armateur. 
B. Von der Becke, Armateur. 
La Cie. l'Ocean : Le Directeur, 

Ph. Dineur. 
Cie. de TEscaut: Le Directeur, 

JOS. DlEREXENS. 

Pour le Cercle d'Assureurs : Le 
Directeur, Henri L. Flemmich. 

Le Dr. du Comptoir Special 
d' Assurances Maritimes : L. 
Delehaye. 

Le Bureau Flemmich : J. F. 
Flemmich. 

Pour la Cie. Anversoise d' Assur- 
ances Maritimes : Le Directeur, 
Aug. Anlitz. 

Le Directeur de la Cie. L'lndem- 
nite* : D, Bogaerts. 
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AN DIE HOHE BEGIERUNG IHREB MAJESTAT DEB KONIGIN 
VON GBOSSBBITANNIEN UND IRLAND. 

Ergebene Vorstellung der unterzeichneten Seeversicherer, 
Schiffsrheder und Kaufleute zu Lubeck. 

Die unterzeichneten Seeversicherer, Schiffsrheder 
und Kaufleute zu Lubeck haben erfahren, dass die hohe 
Regierung Ihrer Majestat der Konigin von Grossbri- 
tannien und Irland beabsichtigt, die jetzt bestehenden 
Regulative fur die Behandlung von Schiffbriichen, 
Bergung aus Seenoth und Bergerlohn zu andern und 
zu vervollkommnen, sowie auch bessere Maassregeln zu 
treffen fur die Erledigung von Bergelohn-Anspruchen 
und fur die Handhabung der Angelegenheiten, die sich 
auf Schiffe beziehen, welche sich an den Englischen 
Kiisten in Seenoth befinden, und eilen, der hohen Regie- 
rung Ihrer Majestat der Konigin von Grossbritannien 
und Irland unsere dankbare Anerkennung der unschatz- 
baren Wohlthat auszusprechen, welche den Interessen 
zur See der ganzen Welt durch die beabsichtigten legis- 
lativen Reformen zu Theil werden wird, wenn sie in 
practischer und wirksamer Weise ausgefiihrt werden. 

Es wird verzeihlich sein, wenn wir bemerken, dass 
die Betriigereien, welche gegen unsere Schiffer an man- 
chen Punkten der Englischen Kiiste veriibt werden, die 
gelderpresserischen Forderungen der Berger und ihrer 
Rathgeber, die gewissenlosen Kunstgriffe der Agenten, 
die best^ndigen Verlockungen zur Unehrlichkeit, denen 
unerfahrene Schiffer ausgesetzt sind, und schliesslich 
die enormen Auslagen, welche mit dem gerichtlichen 
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Verfahren verkniipft sind, in hohem Grade die Unfalle 
noch verschlimmern, welche schon unvermeidlich mit 
der Schifffahrt verkniipft sind ; wir konnen daher uns 
nur freuen, dass die hohe Regierung Ihrer Maiestat 
der Konigin von Grossbritennifn und Irknd sich von 
der Nothwendigkeit einer griindlichen Reform iiber- 
zeugt hat, und zweifeln nicht, dass dieselbe fur England 
riihmlich und fiir alle, die Interessen zur See haben, 
niitzlich sein werde. 

Es zeichnen, mit aller Ehrerbietung, 

Gebruder Muller, Goldertz Senr. & 
Co., Joachim Francke, H. F. Diecks, 
0. Beel (in Vollmacht), C. F. Schutt 
& Co., Rodde, Schroder & Co., Ferd. 
Dahlberg & Co., Wm. Minlos, J. A. 
Suckau, Joh. Gamm (Carl Grampp 
Nachf.), Theodor Lange & Co., J. A. 

WOLPMANN. 

Lubeck, den 16. Februar 1867 



The Committee of the Merchant Society, 

Copenhagen : March 5, 1867. 

Sir, — In your letter of 1 7th last month you have been 
pleased to inform the Committee that you have learned 
from London that the British Government have intended 
to lay before the present Parliament several proposals, 
with the view of improving the Maritime Laws hitherto 
in force in Great Britain, and you submit to this Com- 
mittee whether the same should not have an occasion — 
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like similar authorities abroad have had — to give their 
opinion for the purpose of promoting such a reform of 
the Law in England, and specially for the purpose of 
contributing to an improvement of the British Law 
respecting saving, salvage, and Court charges for 
settling maritime questions of dispute. In consequence 
hereof the Committee beg leave to express that they 
fully approve of the wish that the British Law in the 
said respect should undergo an essential reform. It is a 
well-known fact, to any one who has been so unfortunate 
to have been placed under those circumstances, that the 
detriments and losses to which the seafaring person 
and the shipping is subject on the British Coast, is not 
a little increased by the deficient mode of proceedings 
in such cases. The expenses connected with the saving 
alone to the salvors and their assistants generally con- 
sume too great and inadequate a portion of the value 
saved. The want of sufficient laws to regulate the mode 
of proceedings further exposes the Owners and others, 
concerned, through Ships' Agents and otherwise, to 
considerable loss; and to seek recourse, by means of 
Law proceedings, is connected with so great expenses 
that merely from this reason this course is in many 
cases inexpedient. We therefore do not doubt that a 
reform might be effected which would be received here, 
as well as other plaices, with thankfulness by all persons 
interested in Shipping and Trade. 

This is the opinion we are ready to give, but we are 
not certain whether it would be proper to forthcome 
direct with the same to any authority in England, partly 
because we do not know how far such a course would 
meet with approval, partly because we are uncertain 
whether such a course should not be taken through our 
own Government; but, authorizing you to make use 
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of the present as you may think proper, we beg to limit 
our anwer to these lines. 

A. N. Hansen, Moeitz G. Melchior, 
E. C. Maire, J. Adolph, E. Hai> 

BERSTADT, 0. B. SlJHR, RUDOLPH 

Puggaard, J. F. Carve, C. E. db 
Coninck, George Petersen, C. A. 
Erichsen, Edward Thune, L. J. 
Gr6n. 

To S. Gram) Esq., 
Manager of the Copenhagen Maritime Insurance Association. 

For a true and faithful translation of the Danish ori- 
ginal produced to me. 

C. W. Lange, 

Translator duly sworn and admitted. 




Copenhagen, March 14th, 1867. 
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To the Committee of Her Majesty's Privy Council for 

Trade. 

London : June 24, 1867. 

My Lords, — In further reference to the prayer of the 
memorials which I, on the 5 th inst, took the liberty of 
presenting personally to your Lordships, I have to-day 
the honour of forwarding another memorial just 
received from New Orleans on the same subject, for 
which I venture to claim the same kind consideration. 
I have the honour to be, My Lords, your Lordships' 
most obedient humble Servant, 

Ernst Emil Wendt. 

4 We, the undersigned, being underwriters and mer- 
chants of the port of New Orleans, in the State of 
Louisiana, United States of America, having been in- 
formed that Her Majesty's Government have it in con- 
templation to alter and amend the existing regulations 
with respect to wrecks, salvage, and salvors, and to make 
better provision for the settlement of salvage claims, and 
for the management of matters relating to vessels in 
distress on the coasts of the United Kingdom, do hasten 
to express to Her Majesty's Government our grateful 
sense of the inestimable benefit which will be conferred 
upon the maritime interests of the whole world by the 
proposed legislative reforms, if carried out in a prac- 
tical and effectual manner. 

4 We may be pardoned for observing that the frauds 
practised upon our captains in many parts of the coast 



192 



MAEITIME LEGISLATION. 



of the United Kingdom, the extortionate demands of 
salvors and their advisers, the unscrupulous manoeu- 
vres of shipping agents, the continual inducements to 
dishonsty held out to inexperienced shipmasters, and, 
lastly, the enormous outlay attendant upon legal pro- 
ceedings, aggravate, to a most serious extent, the conse- 
quences of misfortunes unavoidably attendant upon 
maritime industry ; and having ourselves suffered 
severely from the evils above described, we cannot but 
rejoice that Her Majesty's Government have appreciated 
the necessity of carrying out a thorough reform, which 
we have no doubt will be attended with credit to the 
country and advantage to the community at large. 



Thomas A. Adams, President of 
Board of Underwriters. 

Chas. Briggs, President, Louisiana 
Mutual Insurance Co. 

Thomas Sloo, President, Sun Mu- 
tual Insurance Co. 

D. Michel, President of Germania 
Insurance Co. 

Hy. Petchand, President, Hope 
Insurance Co. 

John Pemberton, President, Mer- 
chants 1 Mutual Insurance Co. 

James H. Wheeler, President, 
Home Mutual Insurance Co. of 
New Orleans. 

Atlantic Insurance Co., H. P. 
Janner, Sec. 

J. Putet, President, New Orleans 
Mutual Insurance Co. 

H. Castaredo, Sec, Citizens' Mu- 
tual Insurance Co. 



A. Chiapella, President of the 
Union Insurance Co. of New 
Orleans. 

S. Baquie, Sec. L a State Mutual 
Insurance Co. 

Harmon Doane, Vice Pres. Factors 
and Traders' Insurance Co. 

C. Williams, Sec. Great Southern 
and Western Insurance Co. 

S. B. B corner, President Com- 
mercial Insurance Co. 

O. B. Graham & Co., Merchants. 

H. J. Lonsdale. 

Geo. W.Htnson & Co., Merchants. 

Geo. A. Fordich, Merchant 

Alf. Moulton. 

Creeyt, Nickerson & Co. 

Ginen, Watts, & Co. 

Byrne, Vance, & Co. 

E. & F. Larne, Merchants. 
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GERMAN GENERAL MERCANTILE LAW. 



FIFTH BOOK, 

CONCERNING MABITIME COMMERCE. 



FIRST PART. 
General Provisions, 

Art 432. A Ship Register is to be kept of all vessels 
interred for profit by means of sea voyages, and entitled to 
carry the country's flag. 

The Ship Register is public, its inspection being permitted 
to everybody during the ordinary office hours. 

Art 433. An entry in the Ship Register can only then be 
made, when the right of carrying the country's flag has first 
been established. 

Before entry in the Ship Register the right of carrying the 
country's flag cannot be exercised. 

Art 434. The laws of the various countries point out the 
requirements upon which the right of a vessel to carry the 
country's flag depends. - 

They appoint the authorities which have to keep the Ship 
Register. 

They decide whether and under what conditions the entry 
in the Ship Register of a vessel acquired from a foreign 
country may be provisionally replaced by a consular document. 

o 2 
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Art 435. The entry in the Ship Register shall contain — 

1. The facts on which the right of the vessel to carry the 

country's flag is founded. 

2. The facts required for establishing the identity of the 

ship, and all matters concerning its ownership. 

3. The sea-port from which the vessel is intended to hail. 

(Home-port. Port of Registry.) 

Concerning the entry, a document (certificate), identical 
therewith, is to be granted. 

Art 436. If subsequently to the entry, changes occur in the 
facts referred to in the foregoing paragraphs they must be 
entered in the Ship Register and stated on the certificate. 

In case of the vessel being lost or forfeiting the right of 
carrying the country's flag, the vessel is to be struck out of the 
Ship Register and the certificate to be returned, unless it be 
credibly attested that it cannot be returned. 

Art 437. The laws of the various countries determine the 
periods within which the facts necessitating an entry or a cancel- 
lation are to be notified or proved, and also the penalties which 
are entailed by neglect of these periods or by non-compliance 
with the foregoing provisions. 

Art 438. The laws of the various countries may determine 
that the provisions of Articles 432 to 437 shall not apply to 
smaller vessels (such as coasters, &c). 

Art 439. If a ship or a share therein (ship's-part) be sold, 
the transfer required according to the principles of the common 
law, if any, may for the purpose of acquiring a title to the pro- 
perty be dispensed with by agreement between the contracting 
parties to the effect that the title to the property shall imme- 
diately pass to the purchaser. 

Art 440. In all cases of the sale of a vessel or of a share 
therein each of the parties has a right to demand that a certi- 
fied document respecting the sale should be given to him at his 
expense. 

Art 441. If a ship or a share therein be sold while the ship 
is engaged on a voyage, it shall, as regards the relative positions 
of vendor and purchaser, in default of an agreement to the con- 
trary, be presumed that the purchaser is entitled to the profits of 
the current voyage or responsible for the loss incurred therein. 
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Art. 442. The personal liabilities of the vendor towards third 
parties are in no way altered by the sale of a ship or a share 
therein. 

Art. 443. To the appurtenances of a ship belong all articles 
which are intended for the permanent use of the ship during its 
navigation. 

Ships' boats more particularly belong thereto. 

In doubtful cases all articles entered upon the Ship's Inven- 
tory are considered to appertain to the ship. 

Art. 444. For the purpose of this fifth book a ship that has 
become unseaworthy is considered to be — 

1. Incapable of repair, when the repair is altogether impos- 

sible, or cannot be done at the place where the ship is, 
and the ship cannot be moved to the port where the 
repairs might be carried out. 

2. Unworthy of repair, when the cost of the repair without 

deduction on account of the difference between old and 
new would, amount to more than three-fourths of the 
former value. 
When a vessel has become unseaworthy during a voyage 
the former value is to be considered as that which it 
had at the commencement of the voyage ; in all other 
cases, as that which it had before it became unseaworthy, 
or would have had after a proper outfit. 
Art. 445. In the ship's crew are included the master, the sea- 
men, and all other persons appointed to duties on board a ship. 
Art. 446. A ship ready to sail cannot be arrested for debts. 
This provision, however, does not apply to debts contracted for 
purposes of the intended voyage. 

An attachment for debt of goods already laden on board a 
ship authorises their relanding solely in such cases in which 
the shipper himself would be entitled to demand it, and only 
upon compliance with all obligations which the latter would 
then have to fulfil. 

From the time of the ship being ready to sail a person 
belonging to the crew cannot be arrested for debts. 

Art. 447. When in this fifth book a distinction is made 
between European and non-European ports, then the non- 
European ports of the Mediterranean, the Black Sea, and the 
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Sea of Azoff are to be considered as likewise belonging to the 
former category. 

Art 448. The provisions of this fifth book, which refer to 
the stay of a vessel in the port of registry, can by the legisla- 
tion of the various countries be extended to all or any ports 
situated in the same water as the port of registry. 

Art 449. The provisions of this fifth book apply to the 
postal establishments only so far as special laws or enactments 
do not lay down other regulations respecting them. 



SECOND PART. 
Concerning the Owner and Joint Ownership. 

Art 450. A ship-owner is the proprietor of a vessel used 
by him for the purpose of making a profit by navigation. 

Art 451. The owner is answerable for any damage occa- 
sioned to a third party by any of the crew in the performance 
of their duties. 

Art. 452. The owner is, however, not personally liable for 
the claim of a third party, but is only answerable to the extent 
of ship and freight — 

1. When the claim is made on account of a legal transac- 

tion, concluded by the master as such, in virtue of the 
authority he lawfully possesses, and not in consequence 
of an especial power of attorney. 

2. When the claim is occasioned by the non-performance, 

or the incomplete or improper performance, of any 
arrangement made by the owner, as far as the carrying 
out of such arrangement belonged to the legitimate 
duties of the master, no matter whether the non-per- 
formance or the incomplete or improper performance 
was caused through the fault of anybody belonging to 
the crew or not. 

3. When the claim has arisen through the fault of one of 

the crew. 
This section does not, however, apply to the cases stated 
under Nos. 1 and 2, if any neglect in the performance of the 
arrangement is attributable to the fault of the owner himself, 
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or if he has especially guaranteed the fulfilment of the arrange- 
ment 

Art 453. The owner is answerable for the claims of persons 
belonging to the crew, and arising out of contracts respecting 
their services and wages, not only to the extent of ship and 
freight, but at the same time personally. 

If, however, the ship be lost to the owner, without his fault 
before the termination of the voyage, more especially 
if it be lost by accident, 

if it have been condemned as incapable or unworthy of 
repairs (Art. 444), and if, in the latter case, it be sold 
without delay by public auction, 
if it be captured by pirates, 

if it be seized or detained, and condemned as good prize, 
the owner is not personally liable for claims arising out of the 
unfinished voyage, or, when the latter consists of several sub- 
divisions, for claims resulting out of the last portion of the 
voyage. 

The last portion of the voyage commences in the port in 
which the ship has last taken in or discharged cargo, and from 
the time at which the loading commenced or the discharging 
finished. A port of distress is not considered to be a loading 
or discharging port within the meaning of this clause. 

In none of the aforesaid cases is the owner entitled to recover 
bounties or advances previously paid. 

Art 454. The remaining cases in which the owner is re- 
sponsible, not personally, but only to the extent of ship and 
freight, are stated in the following parts. 

Art 455. The owner, as such, may be sued before the court 
of the port of registry on account of every claim whatsoever, 
irrespective of the question whether he is personally responsible 
or only to the extent of ship and freight (Art. 435). 

Art 456. A joint-ownership exists if a vessel belonging 
jointly to more than one person be employed by them for the 
purposes of profit by means of navigation. 

The regulations respecting joint-ownership do not apply to 
the case of a vessel belonging to a trading company. 

Art 457. The legal relations of the co-owners to each other 
are regulated in the first instance by the agreement made 
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between them. Where no agreement has been entered into, 
the provisions of the following paragraphs are to be applied. 

Art 458. The resolutions of the co-owners are binding with 
regard to the affairs of the ownership. Resolutions are passed 
by a majority of votes. The votes are counted according to 
the number of shares held. A majority of votes in favour of 
a resolution exists if the person or persons who have voted 
for su chresolution hold together more than a moiety of the 
entire vessel. 

The unanimous consent of all co-owners is requisite for the 
adoption of resolutions intended to alter the agreement of 
ownership, or which are contrary to the stipulations of such 
agreement or foreign to the objects of the ownership. 

Art 459. By resolution of a majority a managing owner 
(ship's husband, representative owner) may be appointed to 
carry on the business of the ownership. A unanimous vote is 
required in favour of a resolution appointing a managing 
owner, who is not himself one of the part owners. 

The appointment of a managing owner may be revoked at 
all times by a majority of votes, without prejudice, however, 
to any claims for compensation arising out of existing agree- 
ments. 

Art 460. As against third parties the managing owner by 
virtue of his appointment is empowered to carry out all busi- 
ness arrangements and legal acts which the management of a 
joint-ownership ordinarily requires. 

This power extends more particularly to the fitting out, 
maintaining, and chartering the ship ; to the insurance of the 
freight, the cost of outfit and the outlay necessitated by cases 
of average; and to the receiving of money in the ordinary 
course of business. 

The managing owner is to the same extent authorised to 
represent the joint owners before legal tribunals. 

He is empowered to appoint and to discharge the master ; 
the master has to obey his instructions only, and not the in- 
structions, if any, which he may have received from any of the 
part owners. 

The managing owner is, however, not authorised in the name 
of the joint-ownership, or of any part owner or owners, to enter 
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into obligations Upon bills of exchange, nor to contract loans, 
to sell or mortgage the ship or shares therein, nor to insure 
them, unless a special power of attorney be given to him for 
such purpose. 

In other respects, the special power of attorney, if any, 
required by the legislation of the various countries, is not 
necessary for those business and legal acts which by virtue of 
his appointment he is authorised to carry out. 

Art. 461. Any legal act which the managing owner as such 
may have concluded within the limits of his authority, binds 
and entitles the joint owners as against third parties even when 
the act has been effected without giving the names of the 
various part owners. 

In case of responsibility incurred by the joint owners in con- 
sequence of a business matter concluded by the managing 
owner, the part owners are responsible to the same extent 
(Art. 452) as if the transaction had been entered into by 
themselves. 

Art 462. A limitation of the powers of the managing 
owner, as stated in Art. 460, can only be pleaded by the joint 
owners against a third party, so far as they are in a position 
to prove that such limitation was known to such third party 
at the time when the transaction was concluded. 

Art 463. As far as the joint owners are concerned, the 
managing owner is bound to act within the limitations which 
have been stipulated by them as the extent of his powers ; he 
has also to be guided by the resolutions passed, and to carry 
the same into effect. 

In other respects the extent of his powers, even as against 
the joint owners, is to be considered in accordance with the 
provisions of Art. 460, with this modification, that for new 
voyages or undertakings, extraordinary repairs, as well as for 
the appointment or discharge of the master, the consent of the 
joint owners must previously be obtained. 

Art 464. The managing owner is bound to apply the atten- 
tion of a careful owner to the affairs of the joint-ownership. 

Art. 465. The managing owner shall keep separate accounts 
respecting his management of the affairs of the joint-ownership 
and shall preserve the vouchers relating thereto. He shall, ou 
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demand, give to each part owner information of all matters 
connected with the joint-ownership, more particularly with 
ship, voyage, and outfit ; he is bound to allow him at all times 
to inspect the books, letters, and papers which have reference 
to the affairs of the joint-ownership. 

Art. 466. The managing owner shall at all times when 
called upon by a resolution of the joint owners produce to them 
a balance-sheet. The adoption of the balance-sheet and the 
approval of the management of the managing owner by the 
majority does not prevent the minority from enforcing their 
rights. 

Art. 467. Every co-owner shall contribute to the expenses 
of the ownership, more especially to the expenses of the outfit 
and the repairs of the vessel, in proportion to the amount of 
his share. 

When a part owner is in arrear of contributions, and when 
the money has been advanced by co-owners on his account, 
he is by law bound to pay them interest from the time 
the advances have been made. The laws of the various 
countries decide whether a mortgage-lien is established by 
such advances upon the share of the part owner in arrear. 
Should a mortgage-lien not be so acquired, the advances made 
give the co-owners an insurable interest in the share in 
question. In case this interest should have been insured, the 
part owner in arrear is bound to repay the expense of such 
insurance. 

Art. 468. If it has been decided to commence a new voyage, 
or after the termination of a voyage to repair the vessel, or to 
pay off a creditor, to whom the ownership is only liable to the 
extent of ship and freight, every part owner who has not as- 
sented to the resolution may exonerate himself from making 
the payments necessary to carry out such resolution by giving 
up his share without claim to indemnification. 

The part owner intending to exercise this right shall be 
bound to give judicial or notarial notice of such intention to 
the part owners or the managing owner within three days from 
the date of the passing of the resolution, or, in case he was 
not present personally or by proxy at the passing of the reso- 
lution, then within three days of the time that the resolution 
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shall have been communicated to him* The share thus given 
up becomes the property of the remaining co-owners in pro- 
portion to the amount of their several shares. 

Art 469. The distribution of profits and losses is made in 
proportion to the amount of the shares. 

The calculation of profits and losses and the distribution of 
the profits, if any, take place every time that the vessel returns 
to the port of registry, or whenever it has completed its voyage 
in another port, and the crew has been discharged. 

Moneys coming in before the time mentioned, as far as they 
axe not wanted for future expenses, or for satisfying claims of 
single part owners against the joint-ownership, shall also be 
distributed and paid ad interim to the several part owners in 
proportion to the amount of their shares. 

Art. 470. Every part owner is at liberty to sell his share at 
any time, either wholly or in part, without the consent of the 
other part owners. 

The co-owners have no legal right to priority of purchase. 
The sale, however, of a share whereby the vessel would lose its 
right to carry the country's flag can legally only be made with 
the consent of all co-owners. Those laws of the various coun- 
tries which altogether prohibit such a sale shall not be affected 
by this provision. 

Art 471. The part owner who has sold his share is, as re- 
gards his connection with the co-owners, considered to be a 
part owner until he and the purchaser have notified such sale 
to the other part owners or to the managing owner, and con- 
tinues liable as part owner to the other part owners with respect 
to all obligations contracted previously to such notification. 

The purchaser of the share, however, is, as far as the other 
part owners are concerned, already liable from the moment of 
such acquisition. 

He, like the vendor, is bound, by the stipulations of the 
agreement of ownership, by the resolutions passed and by the 
transactions already entered into; the other part owners are 
besides at liberty to enforce against the purchaser the fulfil- 
ment of all liabilities attaching upon the vendor with regard 
to the share in question, the purchaser's right to recover against 
the vendor being in no way affected thereby. 
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Art 472. A change among the part owners does not affect 
the continuance of the joint-ownership. 

When a part owner dies, or becomes bankrupt or legally 
incapable of managing his property, the ownership is not there- 
by dissolved. 

Notice of withdrawal on the part of a part owner or exclu- 
sion of a part owner are inadmissible. 

Art 473. A dissolution of the joint>-ownership may be re* 
solved upon by a majority. A resolution to sell the vessel is 
to be considered as a resolution to dissolve the ownership. 

If it has been decided to dissolve the joint-ownership or to 
sell the vessel, the sale of the vessel must take place by public 
auction. The sale shall only take place when the vessel is not 
chartered for a voyage, and when it is in the port of registry 
or a home port. If, however, the vessel has been condemned 
as incapable or unworthy of repair (Art. 444), it may be sold 
although under charter, or even in a foreign port. The con- 
sent of all part owners is required if a deviation from the fore- 
going regulations be contemplated. 

Art 474. The part owners as such are, as regards their per- 
sonal obligation to third parties, liable only in proportion to 
the amount of their shares. 

In case of sale of a share in a ship, both vendor and purchaser 
are liable with respect to the personal obligations contracted 
for such share during the period from the sale to the notification 
mentioned in Art. 471. 

Art 475. The part owners as such may be sued before the 
court of the port of registry (Art. 435) for every claim, no 
matter whether made by a part owner or by a third party. 

This provision applies also to such cases in which an action 
is entered only against one part owner or against some of the 
part owners. 

Art 476. If two or more persons agree to build a vessel for 
their joint account and to use the same for the purposes of 
navigation, then Articles 457, 458, 467 are to be applied, the 
latter with the modification that it has to include the building 
expenses, also Articles 472 and 474, and, as soon as the vessel 
has been finished and handed over to the builder, also Articles 
470, 471 and 473. 
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The managing owner (Art 459) may also be appointed 
before the vessel has been finished : in this case he assumes 
from the time of his appointment all rights and duties of a 
managing owner with respect to the farther management of 
the affairs of the joint-ownership. 

Art. 477. Whoever employs for his account a vessel not be- 
longing to himself with the view of profit by means of naviga- 
tion, and either commands the same himself or entrusts the 
command to a master, is as against third parties considered to 
be the owner. 

The actual owner cannot prevent anybody who brings for- 
ward a claim as ship-creditor, arising out of such employment, 
from enforcing his claim, unless he is in a position to prove 
that such employment was illegal with regard to himself, and 
that the creditor had not acted in good faith. 



THIRD PART. 
Concerning the Master. 



Art 478. The commander of a vessel (ship-captain, master), 
in all matters connected with his duties, but more especially in 
the fulfilment of contracts to be executed by him, shall exer- 
cise the care of a properly qualified master. He is liable for 
every damage occasioned by his fault, particularly for the 
damage originating in the violation of the duties imposed upon 
him by this and the following parts. 

Art 479. This liability of the master exists not only towards 
the owner but also towards the charterer, shipper, and con- 
signee, the passengers, crew, and those creditors of the vessel 
whose claims arise out of a credit transaction (Art. 497), more 
especially the bottomry-creditor. 

The master is not exonerated from liability as regards the 
other before-mentioned persons by having acted according to 
instruction of the owner. 

By such instruction, the owner becomes also personally 
liable if, when the instruction was given, he was acquainted 
with the position of affairs. 
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Art 480. The master, before entering upon a voyage, has to 
take care that the vessel is in a seaworthy condition^ properly 
furnished *nd fitted out, properly manned and provisioned, and 
that the papers required as proofs of identity for ship, crew, 
and cargo are on board. 

Art 481. The master is responsible for the condition of the 
implements used for loading and discharging, as well as for 
proper stowage according to seaman's custom, notwithstanding 
that the stowage may be performed by special stevedores. 

He has to take care that the vessel is not overloaded, and 
that it is provided with the necessary ballast and the requisite 
dunnage. 

Art 482. If in a foreign country the master does not comply 
with the legal provisions there in force, more especially with 
police, customs, and revenue regulations, he shall make good 
the damage thereby occasioned. 

In like manner he shall make good any damage resulting 
from his taking in goods which he knew or ought to have 
known to be contraband of war. 

Art 483. As soon as the ship is ready to sail the master 
shall commence the voyage at the first favourable opportunity. 

Even if illness or other causes should prevent him from 
commanding the ship, he is not allowed unduly to delay its 
departure or the continuation of its voyage ; on the contrary, 
he shall, if time and circumstances permit, apply to the owner 
for instructions, inform him without delay of the impediment, 
and meanwhile make proper arrangements ; otherwise he shall 
appoint another master. He is only responsible for the acts of 
such substitute in so far as he may have been guilty of careless- 
ness in his selection. 

Art 484. From the commencement of taking in cargo to the 
completion of the discharge, the master and the mate shall not 
leave the vessel simultaneously except in urgent cases ; in such 
an event the master shall previously appoint a substitute from 
amongst the officers or the rest of the crew of the vessel. 

The same rule applies, before the commencement of loading 
and after the completion of the discharge, if the vessel is in an 
unsafe port or an insecure roadstead. 

When the vessel is threatened by any danger, or when it is 
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at sea, the master must be on board, unless urgent necessity 
should justify his absence. 

Art 485. When, in case of danger, the master thinks proper 
to hold a council with the officers of the vessel, he is never- 
theless not bound by the resolutions arrived at ; he remains 
always responsible for the measures taken by him. 

Art 486. On board of every vessel a logbook shall be kept, 
in which, on every voyage, all important events from the com- 
mencement of taking in cargo or ballast shall be entered. 

The logbook shall be kept, under the supervision of the 
master, by the mate, and, in case the latter should be prevented, 
then by the master himself, or, under his supervision, by 
another duly qualified member of the crew, selected by him for 
this purpose. 

Art 487. Daily entries Bhall be made in the logbook 
respecting — 

The state of wind and weather. 

The courses steered by the vessel and the distances run. 
The ascertained latitude and longitude. 
The state of water at the pumps. 
In the logbook shall also be entered— 

The depth of water ascertained by heaving the lead. 
Every employment of a pilot and the time of his arrival 

and departure. 
Any changes among the persons composing the crew. 
The resolutions arrived at in any ship's council. 
All accidents happening to ship or cargo, together with a 
description thereof. 
Punishable acts committed, and the disciplinary punishments 
inflicted, as also births and deaths occurring on board, are 
likewise to be entered in the logbook. 

The entries shall, so far as circumstances will permit, be 
made daily. 

The logbook shall be signed by the master and the mate. 
Art 488. The logbook when properly kept and free from 
suspicion as to form furnishes, as a rule, so far as neither an 
extended protest (Art 490) is requisite, nor the production of 
other vouchers customary, prima facie evidence respecting the 
occurrences during the voyage, which evidence may be per- 
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fected either by oath or other evidence. The judge, however, 
shall, according to his discretion and guided by consideration of 
all the circumstances, decide whether the statements of the 
logbook are more or less deserving of credibility. 

Art 489. The laws of the various countries may determine 
that on board smaller vessels (as coasters, &c.) the keeping of 
the logbook shall not be requisite. 

Art 490. The master shall, in conjunction with all the 
persons forming the crew or a sufficient number thereof, 
make an extended protest respecting all accidents happening 
on the voyage, no matter whether entailing the loss or damage 
of the ship or cargo, a running into a port of distress or other 
injury. 

The protest shall be extended without delay, and more 
especially — 

In the port of destination or, when there are more than one 
ports of destination, in that which the vessel first reaches 
after the accident. 

In the port of distress, if the vessel is repaired or discharged 
therein. 

At the first suitable place, if the voyage terminates without 
the port of destination having been reached. 

If the master has died or become incapable to extend the 
protest the officer next in rank to him is entitled and obliged 
to do it. 

Art 491. The extended protest must contain a report of 
all important incidents of the voyage, and in particular a 
detailed and lucid narration of all incidents sustained, together 
with a statement of the means adopted to avoid or lessen the 
damage. 

Art 492. Wherever the provisions of this law are in force 
notice of the protest shall be given to the competent court, such 
notice being accompanied by the logbook and a list of all 
persons composing the crew. 

The court shall, after receipt of the notice, proceed with 
the extension of the protest as soon as possible. 

The day fixed for this purpose shall, whenever the circum- 
stances of the case admit of such delay, be made publicly known 
in an adequate manner. 
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All persons haying an interest in ship and cargo, as well as 
all other persons who may be affected by the accident, are 
entitled to be present at the extension of the protest either 
personally or by deputy. 

The extension of the protest is based upon the logbook. 
When the actual logbook cannot be produced, or when a log- 
book has not been kept (Art 489), the reason thereof is to be 
stated. 

Art 493. The judge is authorised to examine other persona 
of the crew, if he think proper, besides those that have been 
produced. He may, for the sake of a more accurate investiga- 
tion, put suitable questions to be answered by the master as 
well as by any other person belonging to the crew. 

The master and the other members of the crew who may 
have been summoned shall confirm their depositions upon 
oath. 

The original protocol drawn up respecting the extension of 
the protest shall be preserved and a certified copy granted on 
demand to each of the parties interested. 

Art 494. The extended protest drawn up in conformity 
with Articles 492 and 493 constitutes complete evidence of the 
incidents of the voyage testified to therein. 

Each party interested retains in case of a lawsuit the right 
to produce counter evidence. 

Art. 495. Legal business which the master transacts while 
the vessel is in the port of registry is only binding upon the 
owner when the master has acted on the authority of a power 
of attorney, or when there is some other special reason for his 
obligation to do so. 

The master is likewise entitled to engage seamen in the port 
of registry. 

Art 496. When the vessel is not in the port of registry the 
master is, as against third parties, by virtue of his appointment 
authorised to transact on behalf of the owner all business 
matters whether legal or otherwise rendered necessary by the 
outfit, manning, provisioning, and maintenance of the vessel 
and, in general, for the performance of the voyage. 

This authority likewise extends to the entering into con- 
tracts of affreightment; it extends, moreover, to the insti- 

P 
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tuting of lawsuits having reference to matters connected with 
his duties. 

Art. 497. The master is, however, only entitled to contract 
loans, to make purchases on credit and to conclude similar 
transactions on credit, when they are necessary for the 
maintenance of the vessel and the completion of the voyage, 
and only so far as is necessary to supply the actual re- 
quirement. He is only at liberty to enter into a bottomry 
transaction when it is requisite for the completion of the 
Voyage, and only so far as is necessary to supply the actual 
requirement. 

The validity of the transaction depends neither upon the 
actual application of the money, nor upon the prudence of the 
selection made between various modes of raising money, nor 
upon the question whether the master had at his disposal the 
money required, except it should be proved that the third 
party acted in bad faith. 

Art 498. The master is not authorised to conclude transac- 
tions on the personal credit of the owner, nor more especially 
to contract debts upon bills of exchange on his behalf, unless 
specially authorised by a power of attorney given him to that 
effect (Art. 452, par. 1). Letters of instruction and orders as 
to his duties which the master receives from the owner are not 
sufficient to set up a personal liability of the owner in favour of 
a third party. 

Art 499. The master is empowered to sell the vessel only in 
cases of urgent necessity, and when such necessity has been 
ascertained by the local court after hearing the opinion of 
experts and with the assistance of the consul of the country, 
when one is at hand. 

Should there at the place in question be neither a court of 
law nor any other authority to undertake the inquiry, the 
master shall, in order to justify his actions, take the opinion of 
experts, and when this is not possible, provide himself with 
other proofs. 

The sale must take place by public auction. 

Art 500. Any owner who has placed restrictions upon the 
legal authority of the master can only plead against third 
parties non-observance of such restrictions if he proves that 
they were known to such parties. 
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Art. 501. Should the master, without particular instructions, 
have advanced money belonging to himself for account of the 
owner, or made himself personally liable, he has no greater 
claim against the owner for indemnification than a third 
party. 

Art 502. Any legal transaction entered into by the master 
in his capacity as commander of the vessel, whether the owner's 
name appear or not, within the scope of his lawful authority, 
gives the owner a legal claim against a third party, and renders 
him responsible to the extent of ship and freight. 

The master himself does not become responsible to a third 
party by such legal transaction, unless he has guaranteed its 
fulfilment, or has exceeded his authority. The liability of the 
master in conformity with Articles 478 and 479 is, however, 
not excluded hereby. 

Art. 503. The foregoing sections are also binding upon the 
owner as to the extent of the authority of the master in so far 
as this authority has not been restricted by the owner. 

It is, moreover, the duty of the master to transmit to the 
owner continual information of the condition of the vessel, the 
incidents of the voyage, the contracts entered into by him, and 
the lawsuits that may have become necessary; and, when 
circumstances permit, to apply to the owner for instructions on 
all important occasions, particularly in the cases contemplated 
by Articles 497 and 499, or when he is compelled to alter or 
abandon a voyage, or when extraordinary repairs and outlay 
for necessaries are rendered necessary. 

The master is only in case of necessity permitted to under- 
take extraordinary repairs and outlay, even when he may be 
able to defray the expense with funds belonging to the owner 
over which he may have control. 

If he is unable to procure the requisite funds to provide 
for an urgent necessity in any other way than either by 
bottomry or by the sale of superfluous appurtenances or provi- 
sions of the ship, he shall adopt that alternative which entails 
the least detriment upon the owner. 

After his return to the port of registry, and otherwise as 
often as it is demanded, he shall render his account to the 
owner. 

p 2 
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Art 504. The master shall at the same time take every 
possible care of the cargo during the voyage in the interest of 
those who are concerned therein. 

When special measures are required in order to avoid or 
lessen a loss, it is his duty to protect the interests of those 
concerned in the cargo as their representative ; to take their 
instructions, if possible, and, as far as circumstances admit, to 
carry the same into effect ; otherwise, however, to act according 
to his own discretion, and generally to take every possible 
care that those interested in the cargo are speedily informed 
of such occurrences, and of the measures thereby rendered 
necessary. 

He is in such cases particularly authorised to discharge the 
whole or a portion of the cargo ; in the most extreme cases, if 
a considerable loss on account of imminent deterioration or 
other causes cannot be otherwise averted, to sell or hypothecate 
it for the purpose of providing means for its preservation and 
further transport ; to reclaim it in the case of capture or de-» 
tention ; or, if it shall have been otherwise withdrawn from his 
charge, to take all extra-judicial and judicial steps for its 
recovery. 

Art 505. When the prosecution of the voyage in its original 
direction is prevented by an accident, the master is at liberty 
either to continue the voyage in another direction, or to suspend 
it for a shorter or longer period, or to return to the port of de- 
parture, according to the circumstances, and to the instructions 
received, which latter are to be adhered to as far as possible. 

In the case of the cancelling of the contract of affreightment 
he shall act according to the provisions of Art. 634. 

Art 506. Even in the cases referred to in Art. 504, the 
master has no right to conclude any business transaction upon 
the personal credit of the parties interested in the cargo, unless 
by virtue of a power of attorney authorising him to do so. 

Art 507. With the exception of the cases stated in Art. 
504, the master has only the right to hypothecate the cargo, or 
to dispose of portions thereof by sale or conversion, when and 
in so far as it is necessary for the purpose of prosecuting the 
voyage. ... 

Art 508. If the necessity originates in a general average, 
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and if the master has an option of remedies, he shall take that 
alternative which entails the least detriment to the parties 
interested. 

Art 509. When the case is not one of a general average, 
the master shall not take a bottomry bond on the cargo, or 
dispose of portions of the same by sale or conversion, unless he 
cannot provide for his requirements in any other way, or un- 
less the adoption of other measures would cause a dispropor- 
tionate damage to the owner. 

In such cases also, he can only hypothecate or take a bot- 
tomry bond on the cargo together with ship and freight. (Art, 
681, par. 2.) 

He shall resolve upon taking a bottomry bond in preference 
to sale unless a disproportionate damage would be caused 
thereby to the owner. 

Art. 510. The taking a bottomry bond on the cargo, or the 
disposal of portions of the same by sale or conversion, shall be 
considered in the cases contemplated in the foregoing Article 
as credit transactions (Art. 497 and 757, No. 7), entered into 
for account of the owner. 

Art. 511. The enactments of Art. 497 are to be applied with 
respect to the validity of legal transactions entered into by the 
master in the cases contemplated by Articles 504 and 507-509. 

Art. 512. The master does not require the special power of 
attorney, which may be prescribed by the laws of the various 
countries, in order to transact the legal and other business to 
which he is authorised by Articles 495, 496, 497, 499, 504, 
507-509. 

Art. 513. The master is bound to place to the credit of the 
owner's account every amount which, in addition to the freight, 
he may receive from the charterer, shipper, or consignee of 
the cargo, such as primage or anything in the shape of re- 
muneration or gratuity, or under any denomination whatso- 
ever. 

Art 514. The master shall take no goods on board for his 
own account without the consent of the owner. If he acts 
to the contrary, he shall pay to the owner the highest freight 
charged at the loading port for such voyages and goods at the 
time of shipment, without prejudice to the right of the owner 
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of enforcing higher damages, which he may be able to 
prove. 

Art 515. The master can be discharged by the owner at 
any time, any agreement to the contrary notwithstanding, but 
without prejudice to his claim of indemnity. 

Art 516. When the master has been discharged because 
he has been found to be incapable or because he neglects his 
duty, he shall receive only so much of his wages, including all 
other stipulated emoluments, as he has earned up to the time 
of his discharge. 

Art 517. When the master, who has been engaged for a 
particular voyage, is discharged, because such voyage cannot 
be commenced or be continued on account of war, embargo, or 
blockade, or on account of a prohibition of importation or ex- 
portation, or from any other accident happening to ship or 
cargo, he shall in such cases also receive only so much of his 
wages, including all other stipulated emoluments, as he has 
earned up to that time. The same rule applies when a master, 
appointed for an indefinite period, is discharged after he has 
undertaken the performance of a particular voyage. 

If in any of the above cases the discharge takes place in the 
course of the voyage, the master is entitled at his option either 
to a free passage to the port where he has been engaged, or to 
a corresponding indemnity. 

When a claim for a free return passage is established accord- 
ing to the provisions of this code, it includes also the main- 
tenance during the voyage. 

Art 518. When a master who has been engaged for an in- 
definite period is discharged for other reasons than those stated 
in Articles 516 and 517 after he has undertaken a particular 
voyage, he shall receive, besides what is due to him according 
to the provisions of the last article, two months' wages if the 
discharge has taken place in a European port, or four months' 
wages if it has taken place in a non-European port. In no 
case, however, he shall be entitled to more than he would havo 
received if he had completed the whole of the voyage. 

Art 519. Should the pay have been fixed at a lump-sum 
for the whole voyage, the wages earned in the cases contem- 
plated by Articles 516-518, shall be calculated, in proportion 
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to the services rendered, to the part of the voyage actually 
performed, and to the lump-sum originally fixed. As basis for 
the computation of the wages, with respect to the two or four 
months stipulated by Art. 518, shall be taken the average 
duration of the voyage including the time of loading and dis- 
charging, due regard being had to the condition of the vessel. 

Art 520. When the return voyage of the vessel does not 
terminate in the port of registry, the master, who has been 
engaged for the voyage out and home or for an unlimited period, 
shall receive a free return-passage to the port where he had 
been engaged, with his wages during the voyage, or at his 
option a corresponding indemnity. 

Art 521. When the master has been engaged for an un- 
limited period he is bound as soon as he has entered upon a 
voyage to remain in such service until the vessel has returned 
to the port of registry, or to a home port, and its unloading has 
been effected. 

He can, however, demand his discharge after two years' ser- 
vice from the date of his first departure, when the vessel at the 
time of his giving notice is in a European port, or after three 
years' service when it is in a non-European port. He shall in 
such a case allow the owner sufficient time to replace him, and 
continue his duties meanwhile, and, at all events, complete the 
current voyage. 

If the owner has immediately after receiving the notice given 
orders for the return voyage the master is bound to bring the 
vessel home. 

Art 522. If the master be dismissed against his will, the 
share which he may have in the vessel as part owner by virtue 
of an agreement with the other owners, must at his demand be 
taken and paid for by the other owners at a valuation to be 
made by competent persons. This right of the master ceases 
if he unduly delays the notice that he intends to avail him- 
self of it. 

Art 523. When after the commencement of the voyage the 
master is invalided or wounded, the owner has to bear the 
expenses of his care, and restoration to health — 

1. If the master returns in the vessel, and if the return 
voyage terminates in the port of registry, or in the port 
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where he has been hired, up to the termination of the 
return voyage. 

2. If he returns in the vessel and the voyage does not ter- 

minate in either of the aforesaid ports, up to the expi- 
ration of six months after the termination of the return 
voyage. 

3. If it has been necessarv to leave him behind ashore 

during the voyage, up to the expiration of six months 
after the time when the vessel has continued its voyage. 

In the two latter cases he is also entitled to a free return 
passage (Art. 517) or, at his option, to a corresponding in- 
demnity. 

When the master has been invalided or wounded after the 
commencement of the voyage, he shall receive, if he returns 
in the vessel, his wages, including all other stipulated emolu- 
ments, until the termination of the return voyage, and, if he 
has been left behind ashore, up to the day on which he leaves 
the vessel. 

If the master has been injured in the defence of the vessel, 
he is besides entitled to a fair reward, which, if necessary, shall 
be fixed by the judge. 

Art 524. When the master dies after having entered upon 
his duties, the owner shall pay his wages, including all other 
stipulated emoluments, up to the day of his death ; if death 
has occurred after the commencement of the voyage, the owner 
shall also bear the funeral expenses. 

In case the master be killed in defence of the vessel, the 
owner shall besides make a fair compensation, which, if neces- 
sary, shall be fixed by the judge. 

Art 525. The provisions of Art. 453 are also to be ap- 
plied to the claims mentioned in Articles 523 and 524. 

Art 526. The master shall take care to have the protest 
extended when the vessel has been lost, and in general he shall 
protect the interest of the owner as long as it is necessary. 
He shall, however, continue to receive during such period 
his wages and payment of the cost of maintenance. The 
owner is personally liable for such wages and such costs of 
maintenance. The master retains his claim to a free return 
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passage (Art. 517), or, at his option, to a corresponding in- 
demnity, subject to the provisions of Art. 453. 

Art 527. This code does not affect the laws of the various 
countries as regards the qualifications required of the 
master. 



FOURTH PART. 
As to the Crew. 



Art 528. The "crew" comprises all officers of the ship 
except the master ; and in like manner the word " seamen " 
includes every ship's officer except the master. 

Art 529. The conditions of the agreement made with the 
crew shall be stated in the ship's articles. 

Art 530. When a seaman has been engaged after the 
articles have been drawn up, the stipulations made with the 
other seamen, according to the contents of the said articles, 
shall be applied to him in default of any arrangement to the 
contrary ; he shall more especially be entitled only to the same 
wages which, according to the articles, are due to the other 
seamen of his class. 

Art 531. The obligation of the crew to go on board and 
enter upon their duties commences, unless any other agree- 
ment has been made, from the time of their engagement. 

The wages are to be paid from the same period, in default of 
any arrangement to the contrary. 

Art 532. The master can cause any seaman, who, after 
having been engaged, neglects to enter upon or continue to do 
his duties, to be forcibly compelled to perform the same. 

Art 533. The seamen shall unhesitatingly obey the orders 
of the master with regard to the service of the ship, and he 
shall at all times perform every work entrusted to him with 
regard to ship and cargo. 

He shall be subject to the disciplinary power of the master. 
The further regulations concerning the disciplinary power of 
the master are reserved to the laws of the various countries. 

Art 534. The seaman shall not bring any goods on board 
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without permission of the master. He shall pay the highest 
freight paid at the loading-port for such voyages and goods at 
the time of shipment for any goods shipped by him contrary to 
this prohibition, whether for himself or for others ; without 
prejudice to any claims for higher damages that may be proved. 

The master is also authorised to throw the goods overboard 
if they endanger the ship or cargo. 

The laws of the various countries inflicting additional 
penalties upon any contravention of this prohibition are not 
affected by this enactment. 

Art. 535. The seaman is bound, if so required, to assist at 
the extending of the protest and to confirm his deposition by 
oath. 

Art. 536. In default of another agreement the wages shall 
not be paid to the seaman until after the termination of the 
voyage : or on his discharge, if the same takes place before that 
time. 

The laws of the various countries, and, in default thereof, 
the custom of the port of registry, shall determine what ad- 
vances and payments on account shall be made before the 
commencement of and during the voyage. 

Art. 537. The seaman shall not sue the master before a 
foreign law court. If he acts contrary to this provision he 
shall not only answer for the loss occasioned thereby, but he 
shall also forfeit the wages earned up to that time. 

In cases of need he may apply to his country's consul, or to 
that consul who is authorised to act in his place, and in default 
of such to the consul of any other German State, in order to 
obtain a provisional decision. 

Each party shall provisionally submit to the decision of the 
consul, without prejudice to the right of enforcing their claims, 
after the termination of the voyage, before the competent 
authority. 

Art. 538. Unless the agreement contains provisions to the 
contrary, the seaman shall remain in the service during the 
whole of the voyage, including intermediate trips, if any, and 
until the termination of the return voyage. 

If the return voyage does not terminate in the port of re- 
gistry, he is entitled to a free return passage (Art. 517) to the 
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port where he has been engaged, and to the payment of his 
wages daring the voyage, or, at his option, to a corresponding 
indemnity. 

Art. 539. If, after the termination of the outward voyage, 
an intermediate voyage has been decided upon, or if an interme- 
diate voyage has been terminated, the seaman may demand his 
discharge after two years from his engagement, if the vessel, 
at the time of his giving notice, is in a European port, or 
after three years if it is in a non-European port. On his dis- 
charge the seaman shall receive his wages earned up to that 
time, but no other indemnity. 

But the discharge cannot be demanded when the return 
voyage has been ordered. 

Art. 540. The foregoing article does not apply when the 
seaman has engaged himself for a longer time. 

An engagement for an unlimited period, or with the general 
condition that after the termination of the outward voyage the 
agreement shall be continued for all voyages that might be 
resolved upon shall not be considered as an engagement for a 
longer time. 

Art. 541. In default of another agreement, an increase of 
wages, if payable by time, shall take place for the seamen 
who shall have served since the outward voyage, in all cases 
where a vessel remains abroad longer, than two years. 

The amount of the increase shall be fixed by the laws of the 
various countries. 

Art. 542. The engagement terminates when the owner 
loses the vessel through an unforeseen incident, more es- 
pecially — 

If it is lost by accident. 

If it has been condemned as incapable or unworthy of 
repair (Art. 444), and if, in the latter case, it is sold, 
without delay, by public auction. 
If it is captured by pirates. 
If it is seized or detained and condemned as good prize. 

In such a case the seaman shall not only receive the wages 
he may have earned, but also a free return passage to the port 
where he has been engaged, or, at the option of the master, a 
corresponding indemnity. 
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He is bound to render'assistance in salvage on continuation 
of his wages, and to assist in the extending of the protest, 
on payment of travelling expenses and for loss of time. The 
owner is personally liable for these expenses ; but in all other 
respects he is only answerable subject to the provisions of Art. 
453. 

Art 543. The master can, besides in the cases provided for 
in the agreement, discharge the seamen before the expiration 
of his time of service — 

. 1. As long as the voyage has not yet been commenced, if 
the seaman is incapable for the service for which he has 
engaged ; if such incapacity is not found out until 
later, the master is entitled to disrate the seaman, and 
to lower his wages in proportion ; the mate is excepted 
from this provision. 

2. If the seaman commits a gross offence against his duty, 
more especially if he is guilty of repeated disobedience 
or continued refractory conduct, of smuggling, or of an 
action subject to severe punishment. 

3. If the seaman is infected with syphilitic disease, or if, 
by doing a prohibited act, he has become invalided or 
wounded, and thereby incapacitated to work. 

4. If the voyage for which the seaman has been engaged 
cannot be commenced or continued on account of war, 
embargo, or blockade, or on account of a prohibition of 
exportation or importation, or on account of any other 
casualty happening to ship or cargo. 

Art 544. In the cases stated under Nos. 1-3 of Art. 543, 
the seaman is not entitled to more than the wages earned ; in 
the case of No. 4 he is entitled, when the discharge occurs 
after the commencement of the voyage, not only to the wages 
earned but also to a free return passage (Art. 517) to the port 
where he has been engaged, or, at the option of the master, to 
a corresponding indemnity. 

The laws of the various countries subjecting the seaman 
to the loss of the wages earned in cases of violation of duty 
(No. 2) are not affected by the foregoing enactment. 

It is also reserved to the laws of the various countries to 
permit the involuntary discharge of . the seaman without any 
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or with only partial indemnity in other cases than those stated 
in Art. 543. 

Art. 545. A seaman engaged for the voyage who may be 
discharged before the termination of the contract for other 
reasons than those stated in Articles 543 and 544, shall, if the 
discharge takes place before commencing the voyage, retain as 
an indemnity the deposit and advances received, provided the 
sum is not above the amount usually so advanced. 

When no deposits or advances have been given, he is 
entitled to one month's wages as an indemnity. 

If the discharge occurs after the commencement of the 
voyage, he shall receive, besides the wages earned, two months' 
wages if he has been discharged in a European port, or four 
months' wages if he has been discharged in a non-European 
port, but he shall not receive more than he would have been 
paid if he had only been discharged at the termination of the 
voyage. 

He is, moreover, entitled to a free return passage (Art. 517) 
to the port where he has been engaged, or, at the option of the 
master, to a corresponding indemnity. 

Art 546. When the wages have been fixed in a lump sum, 
the wages earned (Articles 537, 539, 542, 544, 545) and the 
wages for one, two, or four months (Art. 545) shall be calcu- 
lated according to Art. 519. 

Art 547. The seaman is entitled to demand his discharge 
when the master is guilty of a gross violation of his duties to- 
wards him, more especially of severe ill-treatment, and of with- 
holding food and drink without sufficient reason. 

The seaman who takes his discharge for such a reason shall 
have the same claims as in the case contemplated by Art. 545. 

The laws of the various countries may determine whether, 
and for what other causes, the seaman shall be entitled to 
demand his discharge. 

The seaman demanding his discharge shall not quit the ser+ 
vice in a foreign country without the consent of the competent 
consul (Art 537). 

Art. 548. If a seaman becomes invalided or wounded after 
having entered the service, the owner shall defray the expenses 
of his care and restoration : — 
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1. If the seaman on account of the disease or wound did not 

commence the voyage, up to the expiration of three 
months from the time he became invalided or wounded ; 

2. If he enters upon the voyage and returns in the vessel to 

the port of registry, or the port where he has been 
engaged, up to the expiration of three months from the 
return of the ship ; 

3. If he enters upon the voyage and returns in the vessel, 

but in case the voyage does not terminate in either of 
the aforesaid ports, then up to the expiration of six 
months from the return of the ship ; 

4. If he had to be 'left behind ashore during the voyage, up 

to the expiration of six months from the time that the 

vessel has continued its voyage. 

In the two latter cases the seaman is also entitled to a free 

return passage (Art. 517) to the port where he has been 

engaged, or, at the option of the owner, to a corresponding 

indemnity. 

Art 549. The invalided or wounded seaman shall receive 
his wages — 

If he does not commence his voyage, up to the time of 

discontinuing his duties ; 
If he enters upon the voyage and returns in the vessel 

up to the termination of the return voyage ; 
If he had to be left behind ashore during the voyage 
up to the day on which he leaves the vessel. 
If the seaman has been injured in defence of the vessel, he 
is besides entitled to a fair reward, which, if necessary, shall be 
fixed by the judge. 

Art 550. The Articles 548 and 549 are not to be applied to 
seamen whose disease or wound have been caused by their own 
prohibited acts or who are suffering from syphilitic complaints. 
Art 551. When a seaman dies after having entered the 
service, the owner shall pay the wages (Art. 546) earned up 
to the day of his death, and defray the funeral expenses. When 
a seaman has been killed while defending the vessel, the 
owner has, in addition, to pay a fair compensation, which, if 
necessary, is to be fixed by the judge. 

As regards the property left on board by the seaman who 
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died during the voyage, the master shall make an inventory 
thereof, take care of the effects, and sell the same, if necessary. 

Art 552. The enactments of Art. 453 are equally applicable 
to the claims mentioned in Articles 548, 549, and 551. 

Art 553. It is reserved to the laws of the various countries 
to define the conditions without which no seaman can be left 
behind in a foreign country against his will, and, at the same 
time, to regulate the master's proceedings in such a case. 

Art 554. Persons not belonging to the crew, but appointed 
on board a vessel as engineers, stewards, or in any other capa- 
city, shall, in so far as the contrary has not been agreed upon, 
be subject to the same rights and duties as have been enacted 
in this part with respect to the crew. 

No difference shall be made whether they have been engaged 
by the master or by the owner. 

Art 555. The share in the freight or in the profits which 
may have been accorded to the seaman shall not be considered 
as wages in the sense of this part. 

Art 556. It is reserved to the laws of the various countries 
to complete the provisions of this part, as well with reference 
to the matter of wages mentioned in the foregoing Article as 
in other respects. 



FIFTH PART. 
Concerning Freight earned by the Conveyance of Goods. 

Art 557. The contract of affreightment for the conveyance 
of goods refers either — 

1. To the whole vessel, or to a proportionate part of, or to a 

specially defined space in, the same ; or, 

2. To single packages (general cargo). 

Art 558. When the whole vessel, or a proportionate part 
of, or a specially defined space in, the same, is being let, each 
party may demand that with respect to the contract a docu- 
ment in writing be executed (charter-party). 

Art 559. When a whole vessel is chartered, the cabin is 
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not included, but without the consent of the charterer, no 
goods are allowed to be shipped in the same. 

Art 560. In case of a contract of affreightment of whatever 
nature the shipowner * is bound to deliver the vessel in a 
seaworthy condition (Art. 557). 

He is answerable to the charterer for every damage arising 
from the defective condition of the vessel, unless the defects 
could not have been discovered in spite of all possible care. 

Art 561. The master shall, for the purpose of taking in 
the cargo, remove the vessel to the place assigned to him by 
the charterer, or, when the vessel has been chartered by more 
than one party, then by all the charterers. 

The master shall remove the vessel to the loading place 
customary at the port, if the aforesaid notice has not been 
given in time, or if the same place is not assigned by all the 
charterers, or if the depth of the water, the safety of the 
vessel, or the local regulations or arrangements, do not permit 
compliance with their orders. 

Art 562. In default of an agreement to the contrary, or 
other regulations at the port of loading, or if none exist, then 
of other local customs, the goods shall be brought free along* 
side of the vessel by the charterer, while the expense of taking 
them into the vessel shall be borne by the shipowner. 

Art 563. The shipowner is bound to accept other goods 
tendered to him by the charterer for shipment to the same 
port instead of those originally agreed to, provided his posi- 
tion is not thereby altered to his disadvantage. 

This provision does not apply when the goods have been 
specially named in the contract and not merely generally 
described by their class or sort. 

Art 564. The charterer or shipper who gives a wrong des- 
cription of the goods shipped, or who ships contraband of war, 
or goods the exportation of which, or their importation into 
the port of destination, has been prohibited, or who violates 
at the shipment the legal regulations, and more especially 

. * The original expression is ' verfrachter,' — one who lets the vessel ; the 
English language not having a word corresponding to this expression I have 
taken . * shipowner/ to designate the party who in almost all cases is the only 
one justified to let a vessel either himself or through his legal representative. 



GERMAN GENERAL MERCANTILE LAW. 225 

the laws of police, excise, and customs — if any blame attaches 
to him — becomes, not only answerable, for the delay caused 
through his conduct and for all other loss, to the shipowner, 
but also to all other parties mentioned in the first part of 
Art. 479. 

His liability towards the other parties is not excluded by 
the fact of his having acted with the consent of the master. 

The seizure of the goods gives him no right to refuse the 
payment of the freight. 

When the goods endanger the vessel or the remainder of the 
cargo, the master may land them, or, on urgent necessity, throw 
them overboard. 

Art. 565. Whoever ships any goods on board without the 
knowledge of the master shall likewise be answerable for any 
damage resulting therefrom, in conformity with the foregoing 
article. The master may reland such goods, or, if necessary, 
throw them overboard if they endanger the vessel and the rest 
of the cargo. When the master has kept them on board, 
they must pay the highest freight charged at the loading port, 
at the time of shipment, in respect to such voyages and goods. 

Art. 566. Without the permission of the charterer the 
shipowner is not at liberty to ship the goods in another vessel. 
If he acts contrary to this provision, he is answerable for all 
damages of which he does not prove that they would have arisen 
and remained at the debit of the charterer, even if the goods 
had not been shipped in another vessel. 

This article does not apply to transhipments in other vessels 
which in cases of distress take place after the commencement 
of the voyage. 

Art. 567. Without the consent of the shipper his goods shall 
not be shipped on deck or suspended at the sides of the vessel. 

It is reserved to the laws of the various countries to decree 
that the foregoing enactment, as far as it relates to deckloads, 
shall not apply to the coasting trade. 

Art. 568. When the whole vessel has been chartered, the 
master shall inform the charterer as soon as he is ready and 
prepared to take the cargo on board. 

The loading days count from the day after that on which the 
notice has been given. 
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If so agreed, the shipowner shall wait for the cargo even 
beyond the loading days (days on demurrage). 

Unless an agreement to the contrary has been made, no 
extra remuneration can be demanded for the time fixed for 
loading. The charterer is, however, bound to pay the ship- 
owner an indemnity for the extra time (demurrage). 

Art 569. If the loading days have not been fixed by con- 
tract, they are determined by the local regulations at the port 
of shipment, and in default by the local custom. Should such 
local custom not exist, a fair period of time according to 
the circumstances of the case shall be taken as the time for 
loading. 

When it has been contracted that a vessel shall wait beyond 
the lay days on payment of demurrage, but when the duration 
of the time has not been fixed, it shall be taken at fourteen 
days. 

When the contract contains only the sum payable for de- 
murrage, it shall be considered, that, although the vessel is 
bound to lie on demurrage, the duration of the time has not 
been settled. 

Art 570. When the duration of the loading days, or the day 
on which they shall expire, has been fixed by agreement, the 
days on demurrage begin at once at the expiration of the 
loading days. 

In default of such agreement, the days on demurrage 
commence only after the shipowner has given notice to the 
charterer that the loading days have expired. The shipowner 
can give notice to the charterer even before the termination 
of the loading days on what day he considers them expired. 
In this case no further notice on the part of the shipowner is 
required at the expiration of the loading days and the beginning 
of the days on demurrage. 

Art 571. After the expiration of the loading days, or when 
a further term on demurrage has been agreed to after the ex- 
piration of such term, the shipowner is not obliged to wait any 
longer for the cargo. He is, however, bound to give to the 
charterer notice of his intention not to wait any longer, at least 
three days previous to the expiration of the loading days, or of 
the days on demurrage. 
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When this has not been done, the loading days, or the days 
on demurrage, do not expire until the notice has been given 
and three days have elapsed subsequently to its delivery. 

The three days mentioned in this article shall in all cases be 
considered to mean running calendar days without interruption. 

Art 572. The notices of the shipowner, mentioned in 
Articles 570 and 571, need not be given in any particular 
form. When the charterer refuses satisfactorily to acknow- 
ledge the receipt of such a notice, the shipowner may cause a 
public document to be executed thereupon at the expense of 
the charterer. 

Art 573. When the demurrage has not been stipulated by 
contract, it shall be fixed by the judge at his discretion, and, 
if necessary, after examination of experts. 

In fixing the demurrage, the judge shall take into considera- 
tion the merits of the case, more particularly the wages, the 
cost of keeping the crew, and the loss of freight falling upon 
the shipowner. 

Art 574. In calculating the loading days and the days on 
demurrage they are counted as running days, without interrup- 
tion ; more particularly are included Sundays and holidays, as 
well as those days on which the charterer is accidentally pre- 
vented from delivering cargo. Those days are, however, 
to be excluded on which, by reason of wind and weather, or 
from any other accident — 

1. The delivery to the vessel not only of the stipulated, but 
also of every description of cargo ; or, 
. 2. The taking in of the cargo 
has been prevented. 

Art 575. The shipowner is entitled to demurrage for the 
days during which he has been longer detained, because the 
delivery of every description of cargo has been prevented, even 
when such prevention has occurred during the loading days. 
For those days, however, during which he has been detained 
in consequence of any prevention having arisen in the taking in 
of the cargo, no demurrage is due, even if such prevention has 
occurred during the days on demurrage. 

Art 576. When local regulations or local customs determine 
the duration of the loading days according to Art. 569, the 

q2 
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two foregoing Articles apply to the calculation of the same 
only so far as the local regulations or local customs do not 
decide anything to the contrary. 

Art 577. When the shipowner has stipulated that the 
loading must be finished by a certain day, he is not obliged to 
wait any longer because the delivery of every description of 
cargo (Art. 574, No. 1) has been prevented. 

Art 578. When the shipowner has to receive the cargo 
from a third party, but such third party cannot be found, 
notwithstanding that the readiness of the shipowner to take 
the cargo on board has been made known in the manner cus- 
tomary at the place, or when such third party refuses to deliver 
the cargo, the shipowner shall at once inform the charterer 
thereof, and only wait for the cargo until the expiration of the 
loading days, but not during the days on demurrage that may 
have been stipulated, unless he should receive instructions to 
the contrary within the loading days from the charterer or his 
representative. 

When an undivided period of time has been fixed for load- 
ing and discharging the vessel together, one-half of such period 
shall be considered in the above-mentioned case as the time 
stipulated for loading. 

Art 579. If required by the charterer, the shipowner is 
bound to enter upon the voyage even without the full cargo 
contracted for. In such a case, however, he shall not only 
receive the full freight and demurrage, if any, but he may 
also demand additional security in so far as the incomplete 
cargo does not offer sufficient security for the full freight. 
The charterer shall, besides, repay any additional expenses 
arising to the shipowner on account of the incompleteness of 
the cargo. 

Art. 580. Should the charterer not have completed the 
delivery of the cargo at the expiration of the time during which 
the shipowner is bound to wait for the same (lay days), 
the shipowner is at liberty, if the charterer does not withdraw 
from the contract, to commence the voyage, and to enforce the 
claims mentioned in the foregoing article* 

Art 581. Before the voyage has been commenced, whether 
it be a single or a combined voyage, the charterer may with- 
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draw from the contract, on paying one-half on the stipulated 
freight as dead freight. 

In applying this provision, the voyage shall be considered 
as having been commenced— 

1. When the charterer has already given the master his 

sailing orders ; 

2. When the charterer has already delivered the cargo en* 

tirely or in part, and the lay days have expired. 

Art 582. When the charterer avails himself of the right 
mentioned in the foregoing Article after delivery of cargo, he 
shall likewise bear the expenses of loading and discharging, 
and pay demurrage for the time occupied by the quickest 
possible unloading, so far as it has not been completed within 
the period fixed for the loading (Art. 573). 

The shipowner shall submit to the delay caused by such 
unloading even when it exceeds the stipulated time ; he shall, 
however, be entitled to demurrage for the period after the 
expiration of the same, and to an indemnity for the loss occa- 
sioned through any such excess of time, provided that such 
loss can be proved to exceed the amount of such demurrage. 

Art 583. When the voyage has been commenced in the 
sense of Art. 581, the charterer can only withdraw from the 
agreement, and demand the unloading of the goods, on paying 
the full freight as well as all other claims of the shipowner 
(Art. 615), and on paying or securing the claims mentioned 
in Art. 616. 

In case of such unloading the charterer shall not only pay 
the additional expenses thereby incurred, but also indemnify 
the shipowner for the loss caused by the delay. 

The shipowner is not obliged to alter the voyage or to run 
into a port for the purpose of such unloading of the goods. 

Art 584. The charterer shall only pay two-thirds, instead 
of the full amount of the freight, as dead freight, in case the 
vessel has been chartered for the round, or when the vessel, for 
the purpose of performing the contract, has to make a voyage 
from another port in order to take in the cargo, and when in 
both these cases such withdrawal has been notified before 
commencement, in the sense of Art. 581, of the return voyage 
or the voyage out of the loading port. 
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Art 585. In other combined voyages the shipowner shall re- 
ceive, when the charterer declares such withdrawal previous to 
the commencement of the last part of the voyage in the sense 
of Art. 581, the full amount of the freight as dead freight; a 
fair portion shall, however, be deducted, if there is reason to 
suppose that, by the cancelling of the contract, the shipowner 
has saved expense, and has had an opportunity of earning 
another freight. 

When the parties concerned cannot agree as to the deduc- 
tion and as to its amount, the judge shall make an order accord- 
ing to the best of his judgment 

But in no case shall such deduction exceed one-half of the 
freight. 

Art 586. When the charterer has delivered no cargo at the 
expiration of the waiting time, the shipowner is no longer bound 
by the contract, and is entitled to enforce against the charterer 
all such claims as he would have had if the charterer had with- 
drawn from the same (Articles 581, 584, 585). 

Art 587. The freight which the shipowner receives for 
other goods forming part of cargo shall not be deducted from 
the dead freight. 

The provision of the first part of Art. 585 is, however, not 
affected by this enactment. 

The right of the shipowner to claim dead freight does not 
depend upon the actual performance of the voyage contracted for. 

The right of the shipowner to demand demurrage and pay- 
ment of all other claims which he may be entitled to make 
(Art. 615), is not excluded by the dead freight. 

Art 588. When a proportionate part or a specially defined 
space of the vessel has been chartered, the Articles 568-537 
shall apply with the following modifications, viz. — 

1. The shipowner shall receive in cases where, in accordance 
with the foregoing enactments, he ought to have been 
satisfied with a portion of the freight, the full freight 
as dead freight, unless all the charterers withdraw from 
the contract or deliver no cargo. 
The freight for such goods, however, as the shipowner 
has engaged in lieu of those not delivered, shall be 
deducted from the full freight. 
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2. In the cases contemplated by Articles 582 and 583, the 
charterer cannot demand the unloading of his goods if 
the voyage would thereby be delayed, or a tranship- 
ment be necessitated, except with the consent of the 
whole of the charterers concerned. The charterer 
shall besides repay all costs and make good any loss 
caused by such unloading. 
Should all charterers avail themselves of the right of 
such withdrawal, the provisions of Articles 582 and 583 
remain in force. 
Art 589. When the contract of affreightment has been 
made for a general cargo, the charterer shall deliver the goods 
without delay, at the demand of the master. 

If the charterer is behind time, the shipowner is not bound 
to wait for the delivery of the goods ; the charterer, neverthe- 
less, being obliged to pay the full freight, if the voyage has been 
commenced without them. Allowance is, however, to be made 
for the freight of such goods as the owner has taken in lieu of 
those not originally delivered. 

The shipowner intending to enforce such claim for the full 
freight against the charterer in arrear, shall, under penalty of 
the loss of such claim, give notice to the charterer thereof 
previous to the departure of the vessel. The provisions of 
Art. 572 apply to the aforesaid notice. 

Art 590. The charterer can, after the shipment has been 
effected, withdraw from the contract, and demand the dis- 
charge of his goods on paying the full freight, as well as all 
other claims of the shipowner (Art. 615), and on paying or 
securing all such claims as mentioned in Art. 616, only in 
accordance with the first part of Art. 588, No. 2. 

The provisions of the last paragraph of Art 583 apply 
equally to these cases. 

Art 591. When a vessel is laid on the berth for a general 
cargo, and the time of departure has not been stipulated, the 
judge shall, on the application of the charterer, and according 
to the circumstances of the case, fix the date beyond which the 
commencement of the voyage cannot be delayed. 

Art 592. In all cases of contracts of affreightment, the 
charterer shall provide the master with all documents required 
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for the shipment of his goods within the period during which 
such shipment ought to have been effected. 

Art. 593. The master shall, for the purpose of discharging 
the cargo, remove the vessel to such place as is assigned to 
him by the party to whom the cargo is to be delivered (con- 
signee), or, if tBe cargo is to be delivered to several parties, to 
such place as is assigned to him by all the consignees. 

If the aforesaid order has not been given in due time,, or if 
the same place is not assigned by all the consignees, or if the 
depth of the water, the safety of the vessel, or the local regu- 
lations or arrangements do not permit compliance with such 
orders, the master shall remove the vessel to such place of dis- 
charge as is customary at the port. 

Art. 594. In default of an agreement to the contrary, or of 
other regulations at the port of discharge, or, if none exist, 
then, of other local customs, the expenses of unloading out of 
the vessel are to be borne by the shipowner, but all other 
expenses relating to the discharge are to be borne by the 
consignees of the cargo. 

Art. 595. When the whole vessel has been chartered, the 
master shall give notice to the consignee as soon as he is ready 
and prepared to discharge. 

Should the consignee be unknown to the master, the notice 
shall be given by public advertisement in the inanner customary 
at the place. 

The days for discharging commence with the day after that 
on which the notice has appeared. 

Beyond the time fixed for discharging the shipowner has to 
wait for the removal of the cargo, only when an agreement 
has been made to that effect (days on demurrage). 

Unless an agreement to the contrary has been made, no 
extra-allowance can be demanded for the time fixed for the 
discharge. For the extra time, however, the shipowner is 
entitled to an indemnity (demurrage). 

When the demurrage has not been settled by contract it 
shall be fixed by the judge in conformity with Art. 573. 

Art 596. If the days for discharging have not been fixed 
by contract they are to be determined by the local regulations 
at the port of discharge, and, in default, by the local custom. 
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Should no such local custom exist, a fair period of time, accord* 
ing to the circumstances of the case, shall be taken as the 
days for discharging. 

In case it has been contracted that a vessel shall wait beyond 
the lay days on payment of demurrage, but the duration of 
such time on demurrage has not been fixed, it shall be taken at 
fourteen days. 

When the contract contains only the amount payable for 
demurrage, it is to be presumed that, although the vessel is 
bound to lie on demurrage, the duration of such time has not 
been finally agreed upon. 

Art 597. Should the duration of the days for discharging, or 
the day on which they shall expire, have been fixed by agree- 
ment, the days on demurrage begin at once with the expiration 
of such days for discharging. 

In default of such an agreement the days on demurrage 
commence only after the shipowner has given notice to the 
consignee that the days for discharging have expired. The 
shipowner can give notice to the consignee, even before the ex* 
piration of the days for discharging, on what day he considers 
them at an end. In this case no further notice on the part of 
the shipowner is required at the expiration of the days for dis- 
charging and at the beginning of the days on demurrage. 

The provisions of Art. 572 apply to such notices required of 
the shipowner as are mentioned in this Article. 

Art 598. In calculating the days for discharging, and the 
days on demurrage, they are counted as running days without 
interruption, more particularly Sundays and holydays are 
included, as well as such other days on which the consignee 
had been accidentally prevented from receiving the cargo. 

Excluded are, however, such days on which, by reason of 
wind and weather or by any other accident — 

1. The conveyance not only of the goods on board the vessel 

but of every description of cargo from the ship to thq 
shore; or, 

2. The unloading out of the vessel 
has been prevented. 

Art 599. The shipowner is entitled to demurrage for all 
days during which he has been compelled to wait in conse- 
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quence of an impossibility to convey any description of cargo 
from ship to shore, even should such prevention have occurred 
during the days stipulated for discharging. For those days, 
however, during which he has been compelled to wait in conse- 
quence of an impossibility to unload the vessel, no demurrage 
is due, even should such prevention have occurred during the 
days on demurrage. 

Art 600. When local regulations or local customs determine 
the duration of the days for discharging according to Art. 596, 
the two foregoing articles apply to the calculation of the same 
only so far as the local regulations or local customs do not 
decide anything to the contrary. 

Art. 601. In case the shipowner has stipulated that the dis- 
charge must be finished by a certain day, he is not obliged to 
wait any longer because the conveyance of any description of 
cargo from ship to shore (Art. 598, No, l)has been prevented. 

Art. 602. Should the consignee have declared his readiness 
to receive the goods but delays their reception beyond the time 
accorded to him, the shipowner may cause their deposit under 
legal custody or in any other safe manner, giving notice 
thereof to the consignee. 

The master is bound to proceed as herein described, and 
to give at the same time notice thereof to the charterer, in case 
the consignee declines to take delivery of the goods or with- 
holds any satisfactory answer upon the notice prescribed in 
Art. 595, or, if the consignee is not to be found. 

Art. 603. In so far as, by the delay of the consignee or by 
any proceeding caused by the depositing of the goods, the days 
for discharging have been exceeded without any fault of the 
master, the shipowner is entitled to demurrage (Art. 595), but 
without prejudice to his right to claim such higher damages as 
he may be able to prove for such detention, provided it does 
not come within the period which he has contracted to wait 
on demurrage. 

Art. 604. The Articles 595-603 likewise apply if a propor- 
tionate part or a specially defined space of the vessel have been 
chartered. 

Art. 605. The consignee of any general merchandise is 
bound to receive the same without any delay at the master's 
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demand. In case the consignee is not known to the master 
such demand shall be made by public advertisement in the 
manner customary at the place. 

The provisions of Art. 602 likewise apply in respect to the 
right and the obligation of the master to deposit the goods. 
The notice to the charterer prescribed in Art. 602 may be 
given by public advertisement in the manner customary at the 
place. 

For those days by which, by the delay of the consignee, or 
by any proceeding caused by the depositing of the goods, 
the period within which the vessel ought to have been dis- 
charged has been exceeded, the shipowner is entitled to 
demurrage (Art. 595), without prejudice to his right to claim 
such higher damages as he may be able to prove. 

Art 606. When the whole vessel, or a proportionate part, 
or a specially defined space of the same, has been chartered, and 
the charterer has effected any re-charters for the conveyance 
of any general merchandise, the Articles 595-603 remain in 
force respecting the rights and duties of the original owner of 
the vessel. 

Art. 607. The shipowner is answerable for any damage 
arising through loss of or injury to the goods, from the time of 
their being shipped until their delivery, unless he can prove 
that such loss or injury has been caused by the act of God (vis 
major), or by the natural condition of the goods, more par- 
ticularly by vice propre, by diminution in quantity, by 
ordinary leakage, &c, or by such defective packing as could 
not be noticed externally. 

Loss and injury arising from a defective condition of the 
vessel, which in spite of all possible caution could not be dis- 
covered (Art. 560, par. 2), are to be considered as loss and 
injury by the act of God. 

Art 608. The shipowner is not answerable for jewels* 
specie, and ^valuable documents, unless the description and 
value of the articles were declared to the master at the time of 
shipment. 

Art 609. Before the consignee has taken delivery of the 
goods, he, as well as the master, may, in order to ascertain their 
condition or quantity, cause a survey of them to be made by 
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the competent authority, or by such surveyors as are officially 
appointed for the purpose. 

If circumstances permit, the adverse party, if on the spot, 
shall be summoned to attend at these proceedings. 

Art 610. When the survey was not effected before delivery- 
was accepted, the consignee is bound to cause a supplemen- 
tary survey of the goods, in conformity with Article 609, to 
be held within forty-eight hours after the day of the delivery, 
under penalty of forfeiting all claims for damage or partial loss, 
no matter whether such loss and damage have been externally 
perceptible or not. 

This clause does not apply to any losses and damages which 
may have been caused by a malicious act of a person belonging 
to the crew. 

Art 611. The expenses of the survey shall be borne by the 
party who has demanded the same. 

Should, however, the survey take place at the request of 
the consignee, and should a loss or damage be ascertained for 
which the shipowner is answerable, the expenses have to be 
borne by the latter. 

Art 612. When, in virtue of Art. 607, compensation has to 
be made for the loss of goods, such compensation shall only be 
for the value of the goods lost This value shall be decided by 
the market price of goods of the same description and quality 
at the port of destination of the lost goods at the commence- 
ment of the discharge of the ship, or if the cargo is not dis- 
charged at that port, then at the time of her arrival. 

When no market price can be ascertained, or when doubts 
may arise as to such price or its applicability, more particularly 
as regards the quality of the goods, the value shall then be 
settled by competent persons. 

From the price shall be deducted freight, duties, and ex- 
penses saved in consequence of the loss of the goods. 

When the port of destination of the goods is not reached, 
then is taken in its stead the place where the voyage ends, or if 
it ends by the loss of the ship, then the place to which the goods 
may be brought in safety. 

Art 613. The regulations of Art. 612 are also applicable to 
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those goods for which the shipowner, according to Art. 510, 
must make compensation. 

If, in a case where goods have been disposed of by sale, the 
net proceeds exceed the value according to Art. 612, then, in 
place of the latter value, the net proceeds are to be taken into 
calculation. 

Art 614. When a compensation must be made for any 
damage to goods according to Art. 607, then only the 
deterioration in their value caused by the damage is to be 
made good. Such deterioration shall be determined by the 
difference between the market value of the goods in their 
damaged state — which is to be ascertained by competent 
persons — and the price stipulated in Art. 612 after deduction 
of Customs 9 duties and other expenses as far as they may have 
been saved in consequence of such damage. 

Art 615. By taking delivery of the goods, the consignee 
becomes liable to pay the freight and all other charges in con- 
formity with the contract of affreightment or the bill of lading, 
on the basis of which the delivery is effected, and further to 
pay demurrage, if any, to refund Customs' duties and other 
advances, and to fulfil any other obligations devolving upon 
him. 

The shipowner shall deliver the goods to the consignee 
on payment of the freight and on fulfilment of all other 
obligations. 

Art 616. The shipowner is not bound to deliver the goods 
before the amounts due from the same for general average, 
salvage, assistance, or bottomry have been paid, or security 
given for the same. 

If a bottomry bond has been given for account of the ship- 
owner, the above regulation holds good in spite of the obliga- 
tion of the shipowner to free the goods from their liability to 
the bottomry before they are delivered. 

Art 617. The shipowner is not obliged to accept the goods 
in payment for the freight, whether they are spoiled or damaged 
or not. 

When, however, vessels filled with liquids have leaked 
during the course of the voyage to such an extent that they 
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have become either altogether or for the most part empty, they 
may be left to the shipowner in payment of the freight and of 
his other claims (Art. 615). 

By an agreement that the shipowner is not answerable for 
leakage or by the clause, ' Free from leakage,' such right is 
not prejudiced, but it ceases altogether as soon as the packages 
have passed into the custody of the consignee. 

Should the freight have been fixed in a lump sum and only 
some packages totally or for the most part emptied, they can 
be left to the shipowner in proportionate payment of the freight 
and of his other claims. 

Art 618. No freight is due for gcods lost by any accident ; 
and any freight advanced shall be returned unless an agree- 
ment to the contrary has been made. 

This provision applies also when the whole ship or a pro- 
portionate part or a specially defined space of the same has been 
chartered. If in such a case the freight has been stipulated in 
a lump sum, the loss of a part of the goods gives a right to a 
proportionate deduction from the freight. 

Art 619. Notwithstanding any non-delivery, the freight 
must be paid for goods that have been lost in consequence of 
their natural condition (Art. 607), as well as for animals that 
have died during the voyage. 

The provisions concerning general average will enact to 
what extent restitution shall take place of the freight for goods 
sacrificed in cases of general average. 

Art 620. For goods the conveyance of which has been 
undertaken without the freight having been agreed upon, the 
current freight shall be paid which rules in the port of loading 
at the time of shipment. 

For goods beyond the quantity contracted for with the 
charterer which may have been accepted for conveyance, such 
freight shall be paid as is in proportion to the originally agreed 
freight. 

Art 621. When the freight has been stipulated for measure, 
weight, or quantity, it shall in doubtful cases be considered, 
that the measure, weight, or quantity delivered, not that taken 
in, shall decide the amount of freight due. 

Art 622. Primage, gratuities, &c, cannot be demanded in 
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addition to the freight, unless they have been previously agreed 
upon. 

The ordinary and extraordinary expenses of navigation, as : 
pilotage, harbour dues, light dues, towage, quarantine expenses, 
charges for cutting passages through the ice, &c, are to be 
borne by the shipowner alone, unless an agreement to the 
contrary was effected ; even if the contract of affreightment 
should not specially bind him to perform the acts causing this 
expenditure. 

Cases of general average, as well as cases where expenses 
are incurred for the preservation, saving, or rescuing of the 
cargo are not included in this Article. 

Art 623. When a time charter has been entered into, it 
commences, in default of an agreement to the contrary, from the 
day following that on which the master has given notice that 
he is ready and prepared to take in cargo, or to proceed in 
ballast ; should, however, in the latter case, such notice not 
have been given on the day before proceeding on the voyage, 
the freight shall be paid from the day on which such voyage 
is commenced. 

When demurrage or days on demurrage have been agreed 
upon, the freight per diem begins in all cases only from the day 
on which the voyage has been commenced. 

The freight per diem terminates with the day on which the 
discharge has been completed. 

When the voyage is delayed or interrupted without the 
fault of the shipowner, the freight must be continued to be 
paid for the intermediate period, subject to the provisions of 
the Articles 639 and 640. 

Art 624. A shipowner has a lien upon the goods for the 
claims mentioned in Art. 615. 

The lien exists as long as the goods are retained or depo- 
sited ; it remains in force even after the delivery, if it is 
legally enforced within thirty days after the completion of 
such delivery; it ceases, however, as soon as, previous to its 
judicial enforcement, the goods pass into the custody of a 
third party, who does not hold them on behalf of the con- 
signee. 

Art 625. In case of a dispute concerning the claims of 
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the shipowner, the latter is bound to give up the goods as 
soon as the sum in dispute has been deposited with a law 
court or any other authority or institution empowered to 
receive deposits. 

After the delivery of the goods the shipowner is entitled to 
receive the sum so deposited, on giving sufficient security for it. 

Art. 626. As long as the lien of the shipowner exists, the 
law court may, at his request, decree that the whole or a 
proportionate part of the goods be sold by public auction for 
the satisfaction of his claims. 

The shipowner may exercise this right also against the 
other creditors and the assignees of any bankrupt proprietor of 
the goods. 

Before the decree of sale is issued, the court shall give the 
interested parties, in case they are present at the place, an 
opportunity to be heard respecting such request of sale. 

Art. 627. When the shipowner has parted with the goods 
he cannot make the charterer responsible for any such claims 
as he may have against the consignee (Art. 615). Only in 
case the charterer would make a profit out of the loss of the 
shipowner, can any regress take place. 

Art. 628. When the shipowner has not delivered the goods 
and avails himself of the right stipulated in the first section of 
Art. 626, without, however, being fully compensated by the 
sale of such goods, he can make the charterer responsible for so 
much of his claim arising out of the contract of affreightment 
made between him and the charterer, as had not been previously 
satisfied. 

Art. 629. In case the consignee does not take delivery of 
the goods, the charterer is obliged to satisfy the shipowner for 
the freight and his other claims, according to the contract of 
affreightment. 

Should delivery of the goods be taken by the charterer, the 
Articles 593-626 apply in such a manner that the charterer 
takes the place of the consignee named in these articles. In 
such a case, the shipowner has more particularly the right of 
retention and lien in respect to his claims upon the goods, in 
conformity with Articles 624, 625, 626, as well as the right 
stipulated in Art. 616. 
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Art 630. The contract of affreightment is at an end and 
neither party is obliged to indemnify the other, if, before 
the commencement of the voyage, and through an unforeseen 
incident — 

1. The vessel is lost, particularly — 

If it is lost by accident. 

If it has been condemned as incapable or unworthy of 

repair (Art. 444), and if, in the latter case, it is sold 

without delay by public auction. 
If it is captured by pirates. 

If it is seized or detained and condemned as good prize. 
Or, 

2. The goods described not merely by their class or sort 

but specially defined in the contract of affreightment 
are lost. 
Or, 

3. The goods, although not specially defined in the con- 

tract of affreightment, are lost after they have been 
delivered on board, or received by the master at the 
loading berth in order to be taken on board. 
Should, however, in the last mentioned case (No. 3) the loss 
of the goods have occurred within the lay days (Art. 580), 
the contract is not to be considered at an end, in case the 
charterer has without delay declared his readiness to deliver 
other goods (Art. 563) instead of those lost, and commenced 
such delivery within the lay days. He is bound to com- 
plete the shipment of such other goods within the shortest 
possible time, to bear any additional cost arising in con- 
sequence of any such shipment, and to indemnify the ship- 
owner for any damage resulting therefrom in so far as the 
lay days have been exceeded. 

Art 631. Either party can withdraw from the contract 
without being liable for damages — 

1. When before the commencement of the voyage— 

The vessel is placed under embargo, or taken possess- 
sion of for the service of the country or a foreign 
power. 
The trade with the port of destination is prohibited. 

R 
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The loading port or the port of destination is block- 

aded. 
The exportation of the goods, to be shipped according 
to the contract of affreightment, from the port of 
loading, or their importation into the port of destina- 
tion is prohibited. 
The vessel is by a government order prevented from 
putting to sea, or the voyage, or the transmission of 
the goods to be shipped according to the contract of 
affreightment, is prohibited. 
In all the foregoing cases, however, the government order 
justifies the withdrawal from the contract, only when the im- 
pediment that has arisen is apparently not of short duration. 
2. When, before the commencement of the voyage, a wai 
has been declared in consequence of which the vessel 
or the goods to be shipped according to the contrac- 
of affreightment, or both, can no longer be considered 
free, and would be liable to risk of capture. 
The exercise of the right granted to the charterer in Art. 
563 is not excluded in such cases as are provided for by the 
above enactment. 

Art. 632. The contract of affreightment is terminated when, 
after the commencement of the voyage, the vessel is lost by an 
unforeseen incident (Art. 630, No. 1). The charterer shall, 
however, pay such proportion of the freight for the goods 
saved or rescued, as the actually performed part of the voyage 
may bear to the entire voyage (distance freight). 

No claim for distance freight shall exceed the value of the 
goods saved. 

Art 633. In the calculation of the distance freight, the 
proportionate distance already performed to that still to 
be completed is not only to be taken into consideration, 
but likewise the comparative proportion of outlay and time 
expended, of the dangers and labours ordinarily connected 
with the part of the voyage already performed to that still to 
be completed. 

Should the parties not be able to agree on the amount of the 
distance freight due, the judge has to decide upon it at his 
discretion. 
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Art 634. The dissolution of the contract of affreightment 
alters nothing in the obligation of the master to take care of 
the cargo in the absence of the interested parties, even after 
the loss of the vessel (Articles 504-506). The master is, there- 
fore, justified and obliged, and in urgent cases even without 
previous inquiry, as circumstances may require, either to 
forward the cargo to the port of destination in another vessel 
for account of the parties concerned, or to have it stored, or 
sold, and, in case of its being forwarded, or stored, to sell a 
portion of the same for the purpose of realising the funds 
necessary thereto and to its preservation, or in case of its 
being forwarded, to take a bottomry bond on the whole or a 
part of it. 

The master is, however, not obliged to part with the cargo, 
or to deliver it to another master for the purpose of its being 
forwarded, unless the distance freight as well as all other 
claims of the shipowner (Art. 615), and the contributions due 
from the cargo for general average, salvage and assistance, 
and bottomry have been paid or secured. 

The shipowner is answerable for the fulfilment of the duties 
devolving on the master according to the first section of this 
Article, to the extent of his ship, so far as anything has been 
saved of it, and of the freight. 

Art 635. When the goods by any accident are lost after the 
commencement of the voyage, the contract of affreightment is 
at an end, without either party being liable to damages ; espe- 
cially the freight shall neither totally nor partially be paid 
unless the contrary has been enacted by law (Art. 619). 

Art 636. When subsequent to the commencement of the 
voyage, any of the incidents occur to which reference is made 
in Art. 631, either party has a right to withdraw from the 
contract without being liable to damages. 

When, however, any of the incidents mentioned in Art. 631, 
No. 1, have occurred, the parties have, before being able to 
withdraw, to wait for the removal of the impediment, three 
or five months respectively, according as the vessel is in a 
European or in a non-European port. 

Such period shall be calculated from the day of receiving 
notice of the impediment, if the master is then at a port, other- 

R 2 
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wise from that day on which, after having received such notice, 
he first reaches a port with the vessel. 

The discharge of the vessel shall, in default of an agreement 
to the contrary, take place at the port at which it is staying 
at the time of the receipt of the notice of withdrawal. 

The charterer is bound to pay a distance freight for such 
portion of the voyage as is actually performed (Articles 632, 
633). 

When, in consequence of such impediment, the vessel has 
returned to the port of departure or to any other port, in cal- 
culating the distance freight the nearest point to the port of 
destination, which the vessel had reached, shall be taken as the 
basis for ascertaining the distance actually performed. 

The master is likewise bound to act, in any such cases, 
before and after the dissolution of the contract of affreightment, 
in the interest of the cargo, in conformity with the Articles 
504-506, and 634. 

Art. 637. When the vessel, after taking in its cargo, is 
detained in the port of loading before the commencement of 
the voyage, or in an intermediate port or in a port of refuge 
after its commencement, by any of the emergencies mentioned 
in Art. 631, then the expenses of such detention (even if the 
requirements of general average are not present) are divided 
among ship, freight, and cargo, according to the principles 
of general average, whether the contract is thereby put an end 
to, or afterwards completely fulfilled. The expenses of the 
detention include all the expenses enumerated in the second 
clause of Art. 708, No. 4; but those of putting into and 
leaving port only when the vessel has put into a port of refuge 
on account of the obstacle. 

Art. 638. When, before the commencement of the voyage, 
.i part only of the cargo has met with an incident, which, if it 
had extended over the whole cargo, would, according to Articles 
630 and 631, have dissolved the contract, or have entitled the 
parties to withdraw from it, the charterer is only authorised 
either to ship other goods instead of those contracted for, 
provided the shipowner is not placed at a disadvantage by 
carrying them (Art. 563), or to withdraw from the contract 
on payment of one-half of the stipulated freight, and all 



GERMAN GENERAL MERCANTILE LAW. 245 

other claims of the shipowner (Articles 581 and 582). In 
exercising these rights, the charterer is, however, not bound 
to observe the time otherwise prescribed. But he is bound to 
declare without delay, of which of these two alternatives he 
intends to make use, and if he decides upon the shipment of 
other goods, to effect the same within the shortest possible 
time, as well as to pay any additional expenses of such ship- 
ment, and, should the lay days have been exceeded, to make 
good the damage arising to the shipowner in consequence 
thereof. 

When he avails himself of neither of these alternatives, he 
must pay the full freight for that part of the cargo also to 
which the incident applies. At all events, he is bound to take 
out of the ship that part of the cargo which is no longer free 
in consequence of war, prohibition of importation and expor- 
tation, or of a government order. 

When the incident occurs after the commencement of the 
voyage, the charterer shall pay the full freight for such portion 
of the cargo as is concerned therein, even when the master has 
been compelled to discharge such portion in a different port 
from the port of destination, and when he has subsequently 
continued the voyage with or without delay. 

The provisions of Articles 618 and 619 are not affected by 
this Article. 

Art. 639. The delay of the voyage caused by natural events 
or other incidents before or after its commencement has, except 
in the cases of Articles 631-638, no influence upon the rights 
and duties of the contracting parties, unless the apparent ob- 
ject of the contract should thereby have been frustrated. The 
charterer is, however, authorised, during every delay caused 
by an incident, and which appears likely to be of considerable 
duration, to discharge the goods already laden in the ship at 
his own risk and expense, and on giving security for their 
being reshipped in good time. If he omits to reship, he is 
bound to pay the full freight. In any case he is answerable 
for all damages occasioned by any discharge originated by 
him. 

In case the delay has arisen by a government order, no 
freight shall be paid during such delay, if the ship was under 
time charter (Art. 623). 
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Art. 640. In case the vessel must be repaired during the 
voyage, the charterer may, at his option, either take delivery 
of the whole cargo at the place where the vessel is staying on 
paying the full freight and the other claims of the shipowner 
(Art. 615) and on paying or securing the claims stated in 
Art. 615, or he may wait until the repairs have been completed. 
In the latter case no freight is due under a time charter 
during the progress of the repairs. 

Art 641. Should the contract of affreightment be dissolved 
pursuant to Art. 630-636, the expenses of unloading from the 
vessel are borne by the shipowner, and all other expenses of 
the discharge by the charterer. When, however, the cargo 
only has been affected by the incident, the whole of the ex- 
penses of the discharge are borne by the charterer. The same 
rule applies when, in the case of Art. 638, a part of the cargo 
is discharged. When, in such a case, it was necessary to put 
into a port for the purpose of discharging, the charterer shall 
also bear the port charges. 

Art. 642. The Articles 630-641 apply likewise, should the 
vessel have to proceed in ballast to the port of shipment for 
the purpose of taking in the cargo. In this case, however, the 
voyage is not considered to have begun before it has actually 
commenced from the loading port. Has the contract been dis- 
solved subsequently to the vessel having reached the loading 
port, but before the actual commencement of the voyage thence, 
the shipowner shall receive for the ballast voyage an indemnity, 
to be fixed according to the principles of distance freight (Art. 
633). 

In other cases of combined voyages the above Articles shall 
apply, unless the nature and contents of the contract stipulate 
anything to the contrary. 

Art. 643. Should the contract not extend to the whole of 
the vessel, but only to a proportionate part, or to a specially 
defined space of the same or to a general cargo, the Articles 
630-642 apply, subject to the following modifications, viz. : — 

1. In the cases of Articles 631 and 636 either party is 
justified in withdrawing from the contract immediately 
after the occurrence of the impediment and without 
regard to its duration. 
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2. In the case of Art 638 the charterer cannot exercise the 

right of withdrawing from the contract. 

3. In the case of Art. 639, the charterer has only the right 

of temporary discharge when all other charterers give 
their consent. 

4. In the case of Art. 640, the charterer can take delivery of 

the goods, on payment of the full freight and all other 
claims, only when the discharge of the goods during the 
repairs has been otherwise effected. 

The provisions of Articles 588 and 590 are not affected by 
this enactment. 

Art 644. After the termination of each single shipment the 
master shall sign for the charterer, without delay and on return 
of the provisional receipt that may have been given on delivery 
of the goods, as many bills of lading as the charterer may de- 
mand. 

All copies of the bills of lading must be identical, bear the 
same date, and state how many copies have been issued. 

The master is entitled to demand from the shipper a copy of 
the bill of lading bearing the latter's signature. 

Art 645. The bill of lading contains — 

1. The name of the master. 

2. The name and nationality of the vessel. 

3. The name of the shipper. 

4. The name of the consignee. 

5. The port of loading. 

6. The port of discharge, or the place at which orders for 

the same are to be obtained (port of call). 

7. The description, quantity, and marks, of the goods 

shipped. 

8. The stipulations respecting the freight. 

9. The place and date on which it has been issued. 
10. The number of the copies issued. 

Art 646. When no agreement to the contrary has been 
made, the bill of lading can be issued at the demand of the 
shipper to the order of the consignee, or simply to order. In 
the latter case, the word c order ' means the order of the 
shipper. 

The bill of lading may also name the master as consignee. 
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Art 647. The master is bound to deliver the goods in the 
port of discharge to the legal holder of even one copy of the 
bill of lading only. 

As legally entitled to receive the goods, is to be considered 
the party who is designated as consignee in the bill of lading, 
or to whom the bill of lading, in case it is issued to order, has 
been transferred by endorsement. 

Art 648. Should several legal holders of bills of lading 
apply for such goods, the master shall refuse delivery to all of 
them, deposit the goods under legal custody or in some other 
safe manner, and inform thereof those holders of the bills of 
lading who did apply, stating the reasons for such proceed- 
ings. 

In case the goods are not deposited in legal custody, the 
master may cause a public document to be executed stating his 
proceedings and his reasons for the same, and the outlay 
thereby occasioned is to be recovered from the goods in the 
same manner as the freight (Art. 626). 

Art 649. The act of handing over any bill of lading issued 
to order, to the party thereby becoming authorised to receive 
the goods, has, as soon as such goods are really shipped, the 
same legal consequences with respect to the acquisition of the 
rights depending on the delivery of the goods, as the delivery 
of the goods themselves. 

Art 650. In case several copies of a bill of lading to order 
have been put into circulation, the holder of one of them cannot 
enforce such legal rights as are by the foregoing article acquired 
by the handing over of the bill of lading, to the prejudice of 
such party as has on production of another copy obtained de- 
livery of the goods from the master, in conformity with Art. 
647, before the holder of the copy first referred to has claimed 
their delivery. 

Art 651. Should several holders of bills of lading present 
themselves before the master has parted with the goods, then 
so far as their rights arising out of the bills of lading are irre- 
concilable one with the other, preference shall be given to that 
holder whose bill of lading was first received from the common 
endorser of all of them in such a way as to authorise his taking 
possession of the goods, 
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When a copy has been sent to another place, the time of so 
dispatching it is to be considered the time of delivery. 
'i ■ Art 652. The master can only be obliged to deliver the 
goods upon return of a copy of the bill of lading upon which 
the delivery of the said goods is duly certified. 

Art 653. The bill of lading is decisive for the legal position 
of the shipowner and the consignee of the goods towards each 
other ; more especially the delivery of the goods to the con- 
signee shall take place in accordance with the contents of the 
bill of lading. 

Provisions of the contract of affreightment not embodied in 
the bill of lading have no legal effect as against the consignee, 
unless special reference has been made to them. When such 
reference has been made respecting the freight to the contract 
of affreightment (for instance by the words * freight as per 
charter-party ') the stipulations as to the time for discharging, 
the days on demurrage and the demurrage are not considered 
to be therein included. 

As regards the legal position of the shipowner and the 
charterer towards each other, the clauses of the contract of 
affreightment remain conclusive. 

Art 654. The shipowner is responsible to the consignee for 
the correctness of the description of the goods shipped, as con- 
tained in the bill of lading. This liability is, however, limited 
to the payment of such difference of value as may appear 
between the actual state of the goods and their description in 
the bill of lading. 

Art 655. The liability of the shipowner as stipulated in the 
foregoing Article takes likewise effect in case the goods have 
been delivered to the master in packing, or in closed packages. 

Should this be at the same time apparent from the bill of 
lading, the shipowner is not responsible to the consignee for 
the correctness of the description of the goods therein contained, 
provided he proves that notwithstanding the proper attention 
of a careful master, such incorrectness of the description in the 
bill of lading could not have been found out. 

The liability of the shipowner is not removed by the fact 
that the identity of the goods delivered with those received 
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may not be disputed, or that the same may be proved by the 
shipowner. 

Art 656. Should any goods be delivered to the master 
packed or in closed packages, he may add on the bill of lading 
the words ' Contents unknown.' When the bill of lading con- 
tains these or any other words to the same effect, the shipowner 
is, in case of any difference between the contents delivered and 
those stated in the bill of lading, only so far answerable as it 
is proved against him, that he really received other contents 
than those delivered. 

Art 657. Unless the goods described in the bill of lading by 
number, measure or weight, have been really counted, measured 
or weighed to the master on delivery, he may add on the bill 
of lading the words ' Number, measure, weight unknown.' 
When the bill of lading contains these or words to the same 
effect, the shipowner is not answerable for the correctness of 
the statements in the bill of lading respecting the number, 
measure, or weight of the goods delivered to him. 

Art 658. In case the freight has been stipulated by number, 
measure, or weight, and when such number, measure, or weight 
has been stated in the bill of lading, such statement shall be 
taken as the basis for the calculation of the freight, unless the 
bill of lading contains a provision to the contrary. The words 
' Number, measure, weight unknown,' or others to the same 
effect, are not considered to be such provisions to the contrary. 

Art 659. Should the bill of lading contain the clauses, 
'Free from breakage,' or 'Free from leakage,' or 'Free 
from damage,' or any other addition to the same effect,' the 
shipowner is not answerable for breakage or leakage or damage, 
unless it can be proved to have been caused by the fault of 
the master or another person for whom the shipowner is re- 
sponsible. 

Art 660. In case any goods have been delivered to the 
master which are visibly damaged, in bad condition, or badly 
packed, he has to state these defects in the bill of lading; 
otherwise he is responsible to the consignee, although the bill 
of lading may contain one of the clauses mentioned in the 
foregoing Article. 

Art 661. After a bill of lading has been issued to order, the 
master cannot comply with any instructions of the shipper 
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concerning the returning or delivery of such goods, unless all 
copies of such bill of lading are returned to him. 

The same rule applies to any demand made by any holder of 
a bill of lading for delivery of goods previous to the arrival 
of the master at the port of destination. 

Should he act in contravention of these provisions, he 
remains liable to any legal holder of the bill of lading. 

In case the bill of lading has not been issued to order, the 
master shall return or deliver such goods even without the pro- 
duction of a copy of the bill of lading, if the shipper and the 
consignee named in such bill of lading have expressed their 
prop£ — ft, O, retard or the Liver, </.„ch goods. 
When, however, all the copies of the bill of lading are not 
returned, the master can previously demand seourity for any 
losses which might arise in consequence thereof. 

Art 662. The provisions of Art. 661 apply likewise when 
the contract of affreightment is dissolved, before the port of 
discharge has been reached, in consequence of any incident 
contemplated by Articles 630-643. 

Art. 663. The enactments of Articles 478, 479, and 502 
remain applicable as regards the liabilities of the master upon 
any contracts of affreightment concluded and any bills of lading 
issued by him. 

Art. 664. In case any sub-contracts of affreightment have 
been concluded, the shipowner, and not the party letting 
the ship under such sub-contracts, is answerable to the extent 
of ship and freight for the fulfilment of the sub-contract of 
affreightment in so far as its execution belongs to the proper 
functions of the master and has been so undertaken by him, 
particularly in consequence of his receiving goods, and issuing 
bills of lading (Art. 452). 

Whether, and how far, the shipowner, or the party letting 
the ship under such sub-contract, can be made answerable by 
the sub-charterer in all other respects, and whether in the 
latter case the party letting the ship under such sub- con- 
tract is, without limitation, answerable for its fulfilment, or 
whether he only assumes the limited liability of the owner to 
the extent of ship and freight, shall not be affected by the 
foregoing enactment. 
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SIXTH PART. 

Concerning all Matters relating to Freight for the Conveyance 

of Passengers. 

Art 665. Should the passenger have been named in the 
passage contract he is not entitled to transfer the right of pas- 
sage to another party. 

Art. 666. The passenger is bound to comply with all instruc- 
tions of the master concerning the rules on board the vessel. 

Art. 667. The passenger who, before or after the commence- 
ment of the voyage, does not go on board in due time, shall 
pay the full passage money, if the master commences or con- 
tinues the voyage without waiting for him. 

Art. 668. When, previous to the commencement of the 
voyage, the passenger gives notice of withdrawal from the pas- 
sage contract, or when he dies, or when he is compelled by ill- 
ness or any other incident happening to his person to remain 
behind, one-half only of the passage-money shall be paid. 

When, after the commencement of the voyage, notice of 
withdrawal is given, or any of the incidents mentioned above 
occurs, the passage money shall be paid in full. 

Art. 669. The passage contract becomes null and void when 
the vessel is lost in consequence of a casualty (Art. 630, 
No. 1). 

Art. 670. The passenger may withdraw from the passage 
contract, when in consequence of a war breaking out the vessel 
cannot any longer be considered as free, and would be exposed 
to the risk of capture, or if the ship's voyage should be 
delayed by a government order. 

The shipowner has likewise the right of withdrawal when, 
in either of the above cases, he gives up the voyage, or when 
the vessel is intended principally for the transport of goods, 
and the adventure cannot be undertaken, because, without any 
fault on his part, such goods cannot be forwarded. 

Art. 671. In all cases in which pursuant to Articles 669 and 
670 the passage contract is dissolved, neither party is liable to 
damages. 
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When, however, such dissolution takes place after the com- 
mencement of the voyage, the passenger shall pay passage 
money in proportion of the performed part of the voyage to 
the whole. 

In calculating the amount due the provisions of Art. 633 
are decisive. 

Art. 672. In case the vessel has to be repaired during the 
voyage, the passenger shall pay the passage money in full, 
although he may not wait for the completion of the repairs. 
Should he wait for the completion of the same, the shipowner 
has to provide him with free lodging until the voyage is 
resumed, and is likewise bound to continue to fulfil his obliga- 
tions as to subsistence in conformity with the passage contract. 

When, however, the shipowner offers to convey the passenger 
to the place of destination by another vessel equally good, and 
without prejudice to any further rights, and the passenger re- 
fuses to accept such offer, he has no further claim to be provided 
with lodging and board until the resumption of the voyage. 

Art 673. The passenger shall not pay separately beyond 
the passage money for the conveyance of luggage which he 
is entitled, according to the contract, to bring on board, unless 
an agreement to the contrary has been made. 

Art. 674. The provisions of the Articles 562, 594, 618, 
apply to any passenger's luggage brought on board. 

When the same has been received by the master or a 
third party especially appointed thereto, the provisions of the 
Articles 607, 608, 609, 610, 611, apply in case of loss or 
damage. 

The Articles 564, 565, 566, and 620 apply likewise to all 
articles brought on board by the passenger. 

Art. 675. The shipowner has a lien for the passage money 
on any articles brought on board by the passenger. 

This lien exists, however, only so long as such articles are 
retained or deposited. 

Art. 676. Should the death of any passenger occur, the 
master shall, according to the circumstances of the case, pro- 
perly protect the interests of the heirs as to the effects on 
board. 

Art 677. When a vessel is chartered to a third party for 
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the conveyance of passengers, no matter whether wholly or par- 
tially or in such a manner that a certain number of passengers 
shall be carried, the enactments of the fifth part apply as 
regards the legal relations between the shipowner and such 
third party as far as the nature of the case admits. 

Art 678. When, in the following parts of this book, reference 
is made to the freight, it shall be considered to comprise also 
the passage monies, unless the contrary is enacted. 

Art. 679. The laws of the various countries concerning 
matters of emigration, even where they contain enactments of 
civil law, are not affected by the enactments of this part. 



SEVENTH PART. 
Concerning Bottomry. 



Art. 680. Bottomry, in the sense of this code, is a loan trans- 
action concluded by the master as such, by virtue of the 
rights granted to him in this code, under promise of a premium 
and under hypothecation of ship, freight, and cargo, or of one 
or more of these objects, in such a manner that the creditor can 
enforce his claims only to the extent of the hypothecated (bot- 
tomried) objects after the arrival of the vessel at the place 
where the voyage for which the transaction has been concluded 
shall terminate (bottomry voyage). 

Art. 681. Bottomry transactions may be concluded by the 
master only in the following cases, viz. — 

1. While the vessel is away from the port of registry, for 

the purpose of completing the voyage, in conformity 
with Articles 497, 507-509, and 511. 

2. During the voyage in the general interests of the parties 

concerned in the cargo, for the purpose of preserving 

and forwarding the same in conformity with Articles 

504, 511, and 634. 

In the case of No. 2 the master may take bottomry on the 

cargo alone, in all other cases he may take bottomry for the 

ship or the freight alone, but for the cargo only together with 

ship and freight. 
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When a bottomry bond is given on the ship without naming 
the freight, the latter is not considered as included. When, 
however, a bottomry bond on ship and cargo is given the 
freight is considered to be included in the same. 

A bottomry bond on the freight is admissible as long as the 
latter is exposed to any sea risk. 

A bottomry bond can likewise be given for the freight of 
that part of the voyage which has not yet been commenced. 

Art 682. The amount of the bottomry premium may with- 
out any restriction be agreed upon by the contracting parties. 

In default of an agreement to the contrary the premium 
includes the interest likewise. 

Art 683. A bottomry bond shall be executed by the master 
concerning the bottomry transaction. Should Jhis not have 
been done the creditor has the same rights as he would have if 
the master had entered into a simple credit transaction for the 
purpose of supplying his requirements. 

Art 684. The bottomry lender can demand that the bot- 
tomry bond shall contain— 

1. The name of the bottomry creditor. 

2. The amount of the principal of the bottomry debt. 

. 3. The amount of the bottomry premium, or the total 
amount of the sum payable to the creditor. 

4. The description of the objects hypothecated by the bond. 

5. The description of the vessel and the master. 

6. The bottomry voyage. 

7. The time at which the bottomry debt shall be paid. 

8. The place where the payment shall be made. 

9. The designation of the document as bottomry bond em- 

bodied in the document itself, or the declaration that 
the debt has been contracted as a bottomry debt, or 
any other declaration sufficiently showing the trans- 
action to be of the nature of bottomry. 

10. The circumstances which have necessitated the entering 

into the bottomry transaction. 

1 1 . The date and place where the document has been exe- 

cuted. 

12. The signature of the master. 

The signature of the master shall be certified if required. 



i 



n 



256 APPENDIX. 

Art 685. Unless the contrary has been agreed upon, the 
bottomry bond shall, at the demand of the bottomry lender, be 
executed to the order of the creditor, or simply to order. In 
the latter case the word ' order ' signifies the order of the bot- 
tomry lender. 

Art 686. When the necessity of concluding the transaction 
has been established previous to the execution of the bottomry- 
bond, by a document from the consul of the country or from the 
consul authorised to act for the same, or in default of such 
consul from any court of law or any other competent authority, 
of the place of execution, or, in case neither of these exist, 
from the officers of the vessel, it shall be considered that the 
master has been duly authorised to conclude the transaction to 
the extent in question. 

Evidence to the contrary, however, shall be admissible. 

Art 687. The bottomry lender can demand the execution of 
several copies of the bottomry bond. 

Should several copies have been issued, in each of them the 
number of such copies has to be stated. 

The bottomry bond is transferable by endorsement, if it has 
been made out to order. 

The plea that the master had not been authorised to enter 
into the transaction at all, or to the extent in question, is 
admissible also against the holder by endorsement. 

Art 688. Unless an agreement to the contrary has been 
made in the bottomry bond itself, the bottomry debt is payable 
in the port of destination of the bottomry voyage and on the 
eighth day after the arrival of the vessel in that port. 

From the day when it falls due mercantile interest be- 
comes payable upon the whole bottomry debt including the 
premium. 

The foregoing provision does not apply when the premium 
has been stipulated by time ; the time premium runs, however, 
until the payment of the principal of the bottomry debt has 
been effected. 

Art 689. The payment of the bottomry debt when due 
cannot be refused to the legal holder of even one copy of the 
bottomry bond only. 

Such payment can only be demanded upon return of such 
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copy, on which the customary receipt for the payment is to be 
attached. 

Art. 690. In case several legal holders of any bottomry 
bond apply for payment, such payment shall be refused ; the 
amount shall, in case it is required to obtain possession of the 
bottomried objects, be deposited with a court of law, or in any 
other safe manner ; and those holders of any bottomry bond 
who have applied shall be informed of the course taken and of 
the reasons for the same. 

Should such amount not have been deposited with a court of 
law, the depositor may cause a public document to be issued 
respecting his proceedings, and his reasons for the same, and 
he may deduct the expenses thereby occasioned from the 
bottomry debt. 

Art. 691. The bottomry creditor is not liable to contribute 
to general or particular average. 

In case, however, the bottomried objects become, by reason 
of general or particular average, insufficient for the payment 
of the bottomry creditor, he shall bear the loss thereby caused. 

Art. 692. All the bottomried objects are jointly and severally 
liable to the bottomry creditor. 

Even before his claim becomes due, the creditor can, after 
the arrival of the vessel in the port of destination of the 
bottomry voyage, apply for an arrest on all bottomried objects. 

Art. 693. The master shall care for the safe keeping and 
preservation of the bottomried objects; he shall not with- 
out urgent reasons commit any act whereby the risk of the 
bottomry creditor is increased or altered from what he might 
anticipate when entering into the contract. 

If he acts contrary to these provisions he is answerable to the 
bottomry creditor for the damage thereby arising (Art. 479). 

Art 694. When the master has arbitrarily changed the 
bottomry voyage, or when he has arbitrarily deviated from the 
proper course, or when after its termination he has again 
exposed the bottomried object to sea-risks without having been 
compelled to do so in the interests of the creditor, the master is 
personally answerable to the creditor for the bottomry debt, so 
far as the latter does not receive his payment out of the 
bottomried objects, unless he proves that the non-payment has 

s 
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not been caused through the change of the voyage or through 
the deviation or through the new sea risk. 

Art. 695. The master shall not deliver the bottomried cargo, 
either entirely or partially, before the creditor has been paid 
or properly secured, otherwise the master is personally answer- 
able to the creditor for the bottomry debt so far as he could, 
at the time of their delivery, have been paid by the goods so 
given up. 

Until the contrary has been proved it shall be considered 
that the creditor could have been paid in full. 

Art. 696. When in the cases of Articles 693, 694, 695, the 
master has acted by directions from the shipowner, the pro- 
visions of the second and third sections of Art. 479 shall apply. 

Art. 697. If the amount of bottomry is not paid when due, 
the creditor may apply to the proper court to order the sale 
of the ship and cargo on which bottomry has been taken, as 
also to hand over the bottomried freight. 

The action shall be brought, as far as the ship and freight are 
concerned, against the master or owner; as to the cargo, if 
before its delivery against the master, after its delivery against 
the consignee, so long as it is in his own possession, or in the 
custody of any person holding it for his account. 

The creditor can make no use of his rights to the prejudice 
of a third party who has bond fide become possessor of the 
bottomried cargo. 

Art. 698. The consignee, to whom it is known on taking 
delivery of any bottomried goods, that they are liable for a 
bottomry debt, becomes personally answerable to the creditor 
for the debt to the extent of the value which the goods had at 
the time of their delivery, so far as the creditor could have been 
paid out of the goods, if the delivery had not taken place. 

Art. 699. When the adventure is given up before the com- 
mencement of the bottomry voyage, the creditor may demand 
immediate payment of the bottomry debt at the place at which 
such bottomry has been taken ; he must, however, be satisfied 
with a proportionate reduction of the premium ; in fixing 
such reduction the proportion of the danger sustained to that 
undertaken shall be principally considered. 

When the bottomry voyage does not terminate in the port 
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of destination but in another port, the bottomry debt must be 
paid in the latter port without deduction from the premium, 
after the expiration of the stipulated time for payment, or, in 
default of any agreement, after the expiration of eight days 
(Art. 688). Such time of payment to be calculated from the 
definitive abandonment of the voyage. 

The Articles 689-698 apply likewise to the foregoing cases 
where the contrary is not enacted by this article. 

Art 700. The application of the provisions of this part is 
not affected by the master being part owner or sole owner of 
the vessel or of the cargo, or of both of them, or by his having 
entered into the bottomry transaction upon special instructions 
from the parties concerned. 

Art. 701. It is reserved to the legislation of the various 
countries to introduce regulations respecting irregular bottomry 
transactions, i.e. such as may not have been entered into by 
the master as such in the cases contemplated by Art. 681. 



EIGHTH PART. 
Concerning Average. 



FIRST DIVISION. 
General Average and Particular Average. 

Art. 702. All damage done to ship or cargo or both by the 
master or by his orders, with intent to save both from a com- 
mon danger, as also the consequential damages resulting there- 
from and the expenses incurred for the same purpose, are 
General Average. 

General Average is borne by ship, freight, and cargo in 
common. 

Art. 703. All damages and expenses resulting from an 
accident which do not belong to General Average, as far as 
they do not come under Art. 622, are Particular Average. 

Particular Average is borne by the owners of the ship and 
cargo respectively, each for his own share alone. 

Art 704. The application of the regulations laid down for 

s 2 
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cases of General Average takes place, although the danger 
may have been occasioned by the fault of a third party, or even 
of one of the parties interested in the adventure. 

The party so interested, however, to whom such fault is to 
be attributed, can not only make no claim on account of any 
damage which may thereby have been occasioned to him, but is 
answerable to those who may be obliged to contribute to the 
General Average for the loss which they may thereby sustain. 

Should the danger have arisen through the fault of one of 
the crew, the owner also is answerable for the consequences as 
ordered by Arts. 451, 452. 

Art 705. Average distribution takes place only when ship 
as well as cargo, and both, either altogether or in part, have 
really been saved. 

Art 706. The obligation to contribute to General Average 
from an article which has been saved is not annulled because 
the article is subject subsequently to Particular Average, 
unless it is totally destroyed. 

Art 707. A claim for making good damage belonging to 
General Average is only so far set aside by a Particular 
Average subsequently affecting the damaged article (whether it 
be again damaged or totally destroyed), as it is proved that the 
latter misfortune not only was in no way connected with the 
former, but that it would also have resulted in the former 
damage if this had not already been occasioned. 

If, however, before the occurrence of the latter misfortune 
steps should already have been taken to reinstate the damaged 
article, then the claim for reimbursement holds good as far as 
such steps are concerned. 

Art 708. The following cases are especially General 
Average, always supposing that the requirements of Art. 702, 
704, and 705 are so far complied with, as nothing is otherwise 
particularly ordered by this section : 

1. When goods, portions of the ship, or articles belonging 
thereto are thrown overboard, masts cut away, ropes or 
sails cut adrift, anchors, chains, or cables slipped or cut 
loose. 
These damages, as well as any further damages caused to 
ship or cargo by such acts, belong to General Average. 
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2. When, in order to lighten the vessel, the cargo has been 

either altogether or in part discharged into lighters. 

To General Average belong as well the hire of the lighters 
as also the damage which may have been done to 
ship or cargo by discharging into the lighters or by 
reshipping into the vessel, as also any damage which 
may have been done to the cargo while in the lighters. 

If the lightening of the vessel must take place in the 
regular course of the voyage, there is no General 
Average. 

3. When the ship has been purposely run ashore, but only 

if prevention of sinking or of capture was thereby 
intended. 

The damages caused by the stranding, as well as by the 
getting off, as also all the expenses of getting off, belong 
to General Average. 

An average distribution is not made if the ship which has 
been stranded to avoid sinking is not got off, or after 
being got off is found incapable of repair (Art. 444). 

If the ship has been stranded, without the stranding being 
purposely done for preservation of ship and cargo, then 
the damages caused by such stranding are not, but the 
expenses occasioned by the getting off, and the damages 
purposely inflicted on ship or cargo with this object are, 
General Averages. 

4. If the vessel has put into a port of refuge in order to 
avoid a common danger threatening the ship and cargo 
in case the voyage were prosecuted, more particularly if 
the putting into port is for the necessary repair of 
damage done to the ship during the voyage. 

To General Average belong in this case the expenses of 
entering and leaving, the expenses attaching to the ship 
itself during the stay, the wages and provisions of the 
crew during the stay, also the expense of lodging the 
crew on shore if and as long as they could not remain 
onboard; further, if the cargo must be discharged as a 
consequence of the cause which led to the ship putting 
into the port of refuge, the expense of discharging and 
reshipping, and the expense of warehousing the cargo 
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on shore up to the time when it might have been put on 
board again. 

The several charges for detention are only taken for the 
time that the cause of putting into the port of refuge 
remains in force. If the cause is to be found in a 
necessary repair of the ship, the charges for detention 
are only taken for as long a time as that in which the 
repairs might have been completed. 

The expenses of repairs to the ship only belongs to General 
Average so far as the damage which is to be repaired 
is itself General Average. 

5. When the ship is defended against enemies or pirates. 
All damage done to ship and cargo in such defence, the 

ammunition expended, and in case any of the crew is 
wounded or killed in such defence, then the expenses of 
his cure or burial, as also the compensations to be paid 
(Articles 523, 524, 549, 551) are General Average. 

6. When the vessel has been detained by enemies or pirates, 

and is redeemed by payment. 
What is paid for redemption, together with the main- 
tenance and ransom of the hostages, is General Average. 

7. When losses and expenses have been incurred in obtaining 

the monies necessary for payment of General Average 
during the voyage, or when expenses have been incurred 
in apportioning the amounts among the parties in- 
terested. 
These losses and expenses also belong to General Average. 
Hereto belong more particularly the loss on goods sold 
during the voyage, the bottomry premium when a bot- 
tomry bond has been given for the advance of the neces- 
sary monies, and when this is not the case the premium 
of insurance on the monies expended, the expenses of 
determining the damage, and of making up the account 
of the General Average (Average Statement). 

Art. 709. Not as General but as Particular Average are 
considered — 

1. Losses and expenses incurred in procuring monies ren- 
dered necessary in consequence of a Particular Average, 
even if in the course of the voyage. 
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2. Expenses of reclaiming, even if the ship and cargo are 

reclaimed together and both successfully. 

3. Damage done to the ship, its appurtenances, and the 

cargo, by carrying a press of sail, even when the press 
of sail was carried to avoid stranding or capture. 
Art 710. In cases of General Average, damages and 

losses occurring to the following articles are not allowed for in 

making up the statement — 

1. Goods not laden under deck; this regulation does not, 

however, apply to the coasting trade, when deck cargoes 
are allowed by the laws of the various countries to be 
carried in such coasting trade (Art. 567). 

2. Goods, respecting which neither a bill of lading has been 

signed, nor have the same been entered on the manifest 
or in the cargo book. 

3. Valuables, specie, and securities, respecting which proper 

notice has not been given to the master (Art. 608). 

Art 711. Damage done to the vessel and its appurte- 
nances, and belonging to General Average, if it is to be made 
good during the voyage, must be surveyed and estimated by 
competent persons at the port where it is to be made good, and 
before the repairs are commenced, otherwise at the port where 
the voyage terminates. The estimate must at the same time 
include the probable cost of the necessary repairs. If the 
repairs are done during the voyage, the estimate decides the 
amount to be allowed for the damage, except when the cost of 
completing such repairs is less than the estimated amount. If 
it was not possible to make an estimate, then the amount really 
laid out on the necessary repairs is decisive. • 

So far as the repairs are not completed during the voyage, 
the estimate is solely decisive in the settlement of the damages. 

Art 712. The full amount of the repairs when settled, ac- 
cording to the provisions of the preceding section, is the 
amount to be allowed in average, if at the time of the casualty 
the vessel had not been afloat for a whole year. 

The same rule applies in allowing for separate parts of the 
ship, and particularly for the metal sheathing, and for separate 
parts of the appurtenances, when such parts have not been in 
use for a whole year. 
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In other cases a deduction is made for the difference be- 
tween old and new of one-third of the whole amount ; in the 
case of chain cables, however, only one-sixth, and on the 
anchors themselves no deduction at all is allowed. 

From the total amount are further to be deducted the 
proceeds or value of the old articles, if they shall be in exist- 
ence, which have been or are to be replaced with new. 

If such a deduction, and also the deduction for the dif- 
ference between old and new have to be made, the latter is 
first to be deducted, and afterwards the other deduction is to 
be made from the remainder. 

Art 713. The amount to be allowed for goods which have 
been sacrificed is determined by the market price of goods 
of the same description and quality at the port of destination, 
at the time when the discharge of the ship was commenced. 

When no market price can be got at, or when doubts may 
arise as to such price or its applicability, more particularly as 
regards the quality of the goods, the value must then be 
settled by competent persons. 

From the value are to be deducted whatever sums, in respect 
of freight, duties, and charges, have been saved by the loss of 
the goods. 

As sacrificed goods are considered also such as may have 
been sold to satisfy General Average (Art. 708, No. 7). 

Art 7 14. The amount to be allowed for goods which have 
suffered damage belonging to General Average is determined 
by the difference between the value of the goods in their 
damaged state at the commencement of the discharge of the 
vessel, which is to be settled by competent persons, and the 
market price, as stated in the preceding section, after deduc- 
tion of dues and charges, as far as such may have been saved 
in consequence of the damage. 

Art. 715. In fixing the amount which is to be allowed 
(Articles 713, 714), a deduction is to be made on account of 
decrease of value and losses which may have occurred before, 
at, or after the casualty, not belonging to General Average. 

Art 716. If the voyage does not terminate with regard to 
ship and cargo at the port of destination, but at another port, 
such latter port takes the place of the port of destination for 
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the determining of the General Average allowance : whereas, 
if the voyage terminates by the loss of the ship, the place to 
which the cargo is brought in safety becomes the port of 
destination in like manner. 

Art 717. The allowance for freight not earned is to be de- 
termined by the amount which would have been due on the 
sacrificed goods, if they had been carried on by the ship to 
the port of destination ; or, if the ship does not arrive at the 
port of destination, if they had been delivered at the port 
where the voyage terminates. 

Art. 718. The total amount of the loss which forms the 
General Average is apportioned among ship, cargo, and freight, 
in proportion to the value and amount of the same. 

Art 719. The ship with its appurtenances contributes — 

1. According to the value, in the condition in which it was 

at the end of the voyage, when the discharge was 
commenced. 

2. With the amount allowable as General Average on the 

ship and its appurtenances. 

From the value under No. 1 is to be deducted the existing 
value of those repairs which have been done, and of those 
articles which have been added since the occurrence of the 
casualty. 

Art. 720. The cargo contributes — 

1. With the goods still existing at the end of the voyage 

when the discharge was commenced, or if the voyage 
terminates by the loss of the ship (Art. 716) with the 
goods that have been brought into a place of safety, so 
far as at the time of the casualty these goods, in both 
cases, were on board the vessel or a lighter (Art. 708, 
No. 2). 

2. With the goods sacrificed (Art. 713). 

Art 721. In estimating the amounts, the following points 
have to be taken into consideration : — 

1. With respect to goods which are undamaged, the market 
value, or the value as fixed by competent persons (Art. 
713), of the goods at the end of the voyage, when and 
at the place where the discharge was commenced, or, if 
the voyage is terminated by the loss of the ship (Art. 
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7 1 6), at the time and plaee of the salvage, after deducting 
freight, duties, and other expenses. 

2. With respect to goods which have been spoilt during the 

voyage, or have suffered damage not belonging to 
General Average, the value as fixed by competent 
persons (Art 714) of the goods in their damaged state 
at the time and place stated in clause 1 of this section, 
after deduction of freight, duties, and other expenses. 

3. With respect to goods which have been sacrificed, the 

amount at which they are estimated under Art. 713 for 
General Average. 

4. With respect to goods which have suffered damage be- 

longing to General Average, the value, as estimated 

under clause 2 of this section, of the goods in their 

damaged state and the difference of value at which, 

according to Art. 714, the damage is taken as General 

Average. 

Art 722. If goods are thrown overboard and should be 

picked up, they have only to contribute to a General Average 

occurring at the same time or subsequently, in case the owner 

demands compensation. 

Art 723. The freight contributes with two-thirds — 

1. Of the gross amount earned. 

2. Of the amount estimated as General Average according 

to Art. 717. 

The laws of the respective countries retain the powers of 
reducing the above stipulated proportion of two-thirds to one- 
half. 

Passage monies contribute with the amount which would 
have been sacrificed if the ship had been lost, after deducting 
the expenses which would then have been saved. 

Art 724. If a contributory object is liable for a claim 
arising out of a subsequent casualty, it has only to contribute 
with its value after deduction of this claim. 

Art 725. The following do not contribute to General 
Average — 

1. Ammunition and provisions of the ship. 

2. Wages and effects of the crew. 

3. Baggage of passengers. 
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If objects of this description have been sacrificed or have 
sustained damage which comes under General Average, com- 
pensation is made for them as provided by Articles 713-717 ; 
compensation is, however, only made for private effects con- 
sisting of valuables, specie, or securities when they have been 
duly notified to the master (Art, 608). Objects of this de- 
scription, for which compensation is made, contribute with the 
value, or difference of value at which they are taken in the 
average statement. 

The objects enumerated in Art. 710 contribute as far as they 
have been saved. 

Money advanced on bottomry is not liable to contribute. 

Art. 726. If after the casualty, and before the commencement 
of the discharge at the end of the voyage, a contributory object 
is totally lost (Art. 706) or partially lost or diminished in value, 
more particularly in the case stated in Art. 724, a correspond- 
ing increase takes place in the amounts to be contributed by 
the remaining objects. 

If the loss or diminution of value occurs after the commence- 
ment of the discharge, the amount for which such object is 
liable to contribute, as far as the object is inadequate to the 
satisfaction of a claim, falls as a loss on the claimant. 

Art. 727. Claimants on account of General Average have 
the same rights as ships' creditors with respect to the amounts 
due from the ship and freight. 

With respect to goods which have to contribute, they have a 
lien on the separate goods for the amounts for which each is 
liable. Such lien, however, cannot after delivery of the goods 
be enforced to the prejudice of third parties, who have bond fide 
come into possession of them. 

Art. 728. An average loss in itself does not constitute a 
personal liability for payment of the average amount. 

The receiver of goods from which a contribution has to be 
received, if such fact was known to him when he received the 
goods, is however personally liable for such amount up to the 
value of the goods at the time of their delivery, in so far as the 
amount could have been recovered out of the goods themselves 
if they had not been delivered. 

Art. 729. The loss is to be determined and apportioned at 
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the port of destination ; or, if that is not reached, at the port 
where the voyage terminates. 

Art. 730. The master is bound to cause the average state- 
ment to be made up without any delay. If he acts contrary 
to this obligation, he renders himself liable to every party 
interested. 

If the making up of the average statement is not proceeded 
with with proper despatch, any party interested can require and 
urge on its being made up. 

Art 731. Under the jurisdiction of this code, the average 
statement is to be made up by the persons regularly appointed 
for the purpose, or in their absence by parties especially autho- 
rized by the Court (average staters). (Compare Article 57, 
clauses 1-7 of the Prussian Introductory Law.) * 

* Art. 57. Prussian Introductory Law. The following regulations are hereby laid 
down for the stating and settling of averages : — 

1. As soon as the average statement is made up, the average stater shall lay the 

same before the Court of Commerce. It is the duty of this Court to examine 
the statement, and if mistakes or omissions are found, to have the same 
corrected by the average stater. 

2. After the statement has been examined, and, if necessary, corrected, the 

parties who have to contribute, if they have announced themselves to the 
Court, or are known in other ways, more particularly by the ship's papers 
or cargo accounts, are to be invited to appear before a deputy of the Court 
on a fixed day if they reside in the district of the Court, or have appointed 
representatives there, otherwise, in the person of an official agent, who will 
be appointed to act for them, in order to make their several objections to 
the statement. 
To the summons is to be attached the announcement, that any party not 
appearing will be considered to have no objection to make to the state- 
ment. 

3. If at the stated time no objections are made to the statement, then the Court 

shall confirm the same. 

4. If an interested party make objections, he must prove them in the sitting 

appointed, or must reserve the right of putting in a written statement of 
his grievance. In the latter case the statement must be laid before the 
Court within fourteen days : if this should not be done, it will be con- 
sidered that the official record of the sitting is to serve as such statement. 
The ordinary legal steps will be taken by the Court on the statement of 
grievance, or should such not have been reserved, or not have been put in 
during the interval of fourteen days to be allowed as above, then on the copy 
of the official record of the sitting which is to serve as statement. 

5. When the objections which may have been brought forward have been settled 

by a legal decision, or otherwise, then the Court shall proceed to confirm the 
average statement, the same having first been duly amended in conformity 
with the settlement of the objections. 
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Every party interested is bound to furnish the average stater 
with all documents necessary for making up the statement as 
far as they may be under his control, viz. : — Charter-parties, 
Bills of Lading, and Invoices. 

To the laws of the respective countries is reserved the right 
of making further regulations respecting the drawing up of 
the average statement, and the settling of the same. 

Art 732. Security shall be given to the parties interested 
in the cargo for the amounts due from the ship, before the latter 
can be allowed to leave the port in which, according to Art. 
729, the apportionment and arrangement of the loss is to take 
place. 

Art 733. The master is not allowed to deliver goods, 
from which a contribution to average may be due, until the 
amount of such contribution shall have been paid, or security 
given for the same (Art. 616) ; in default of which, in addition 
to the liability of the goods, he becomes personally liable for 
the amounts. 

If the master shall have acted in accordance with instruc- 
tions from his owner, then the directions of the second and 
third parts of Art. 479 are to be acted upon. 

The lien which parties entitled to compensation have on the 
contributory goods is exercised for them by the shipowner. 

Art 734. If the master shall have given a bottomry bond 
on the cargo, or have disposed of a part of the same by sale or 
otherwise, in order to be able to continue the voyage, 
although for an expense which does not belong to general 
average, then the loss which the party interested in the cargo 
may sustain, because his claim cannot be satisfied, or can 
only partly be satisfied by ship and freight (Articles 509, 510, 
613), shall be borne by the whole of the parties interested in 
the cargo, according to the regulations laid down for cases 
of General Average. 

In settling the loss, the compensation fixed in Art. 713 is 
decisive in all cases, and particularly in such as come under 

6. When objections are raised which only affect a portion of the average state- 

ment, the Court shall at once confirm the statement so far as the same is not 
affected by the objections. 

7. "When the average statement has been so confirmed, immediate execution may 

be granted upon it. 
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the second part of Art. 613. Goods which have been sold also 
contribute to General Average, should such occur (Art. 720), 
with the value at which such compensation may be determined. 

Art 735. With respect to other losses and charges to be 
divided according to the principles of General Average, the 
necessary instructions are given in Art. 637. 

The amounts and compensations to be paid under the stipu- 
lations of Art. 637 and of Art. 734, are in all respects placed 
on the same footing as payments and compensations in cases 
of General Average. 

SECOND DIVISION. 
Damage by Collision. 

Art 736. When two ships come into collision, and either on 
one or both sides, in consequence of such collision, ship or 
cargo alone, or ship and cargo, should be damaged or entirely 
lost, then in case any of the crew of either ship should have 
occasioned the accident by any fault of his own, the owner of 
that ship is answerable according to Articles 451, 452, for the 
repairs of the damage which may have been done to the other 
ship or her cargo by the collision. 

The owners of the cargo in the two ships are not liable to 
contribute to the repairs of the damage. 

The personal liability of the crew for the consequences of 
their faults is not altered by this section. 

Art. 737. If no fault is attributable to any of the crew of 
either vessel, or if the collision is occasioned by faults on both 
sides, then no claim can be established for the damage done to 
either or both ships. 

Art 738. The two preceding sections are applicable whether 
both vessels, or either of them, are under sail or drifting with 
the current, or are at anchor, or fastened to the shore. 

Art 739. When a ship which has been damaged by collision 
sinks before it can reach a port, it is taken for granted that 
the sinking of the ship was a consequence of the collision. 

Art 740. When the ship is in charge of a pilot (where 
pilotage is compulsory) and the crew have performed the 
duties required of them, the owner of the ship is then not re- 
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sponsible for the damage occasioned by a collision for which 
the pilot is to blame. 

Art 741. The provisions of this Article are also applicable 
when more than two vessels come into collision. 

When in such a case the collision shall have been occasioned 
by the fault of any of the crew of one of the vessels, then the 
owner of such vessel is answerable also for damage which may 
be occasioned in consequence of the second vessel through the 
collision being driven into collision with a third. 



NINTH PART. 
Concerning Salvage and Assistance in Cases of Distress. 

Art. 742. When in case of distress a ship or its cargo, being 
no longer under the control of the crew, or having been aban- 
doned by the same, is taken charge of either wholly or in part 
by third parties and brought into safety, then such parties have 
a claim for salvage. 

When in any other case than the above, a ship or its cargo 
is rescued from a state of distress by the help of third parties, 
then such parties have only a claim for assistance. 

The crew of the vessel which is lost or in danger can have 
no claim for salvage or assistance. 

Art 743. When during the danger an agreement has been 
made as to the amount of the salvage or payment for assist- 
ance, such agreement may nevertheless be disputed on the plea 
that the amount agreed upon is excessive, and the reduction of 
the same to an amount more in accordance with the circum- 
stances of the case may be demanded. 

Art 744. In the absence of any agreement, the amount of 
the salvage or assistance shall be fixed by the judge in money, 
all the circumstances of the case being taken into reasonable 
consideration. 

Art 745. The amount awarded for the salvage or assistance 
also includes compensation for any outlay which may have 
been made for the purposes of the salvage or assistance. 

It does not include, however, the costs and fees of the legal 
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authorities, the duties and charges to which the salved articles 
may be liable, or the expenses of storing, preserving, valuing, 
and disposing of the same. 

Art 746. In settling the amount to be awarded for salvage 
or assistance are to be taken into consideration more particu- 
larly — 

The zeal proved. 

The time expended. 

The services rendered. 

The outlay incurred. 

The number of persons who assisted. 

The danger to which they and their vessels were exposed, 
as also 

The danger which threatened the salved or rescued articles, 
and 

The value of the same remaining after deduction of the ex- 
penses (Art. 745, clause 2). 

Art 747. The award for salvage or assistance shall not be 
fixed at a proportion of the value of the salved or rescued 
articles, unless all parties shall mutually agree thereto. 

Art 748. The amount of the salvage shall not exceed the 
one-third part of the value of the articles salved (Art. 746). 

Only in exceptional cases the amount may be increased up 
to the half of the value, when the salvage was accompanied 
with unusual exertions and risks, and at the same time such 
value is only smalL 

Art 749. The amount awarded fcr assistance shall always be 
less than the amount of salvage would have been in the same 
circumstances. In settlement of the amount to be awarded 
for assistance, the value of the articles rescued is only of 
secondary importance. 

Art 750. When several persons have taken part in the 
salvage or rendering of assistance, the amount awarded shall 
be divided among them in proportion to the services that each 
may have rendered either personally or with his property, and in 
case of dispute, according to the number who have to participate. 

Those who in the same casualty devoted themselves to the 
saving of human life are entitled to participate equally with 
the others. 
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Art. 751. When a ship or its cargo are either wholly or in 
part salved or preserved by another ship, then the amount 
awarded for salvage or assistance is divided between the owner, 
the master, and the rest of the crew of the other ship, unless it 
shall have been otherwise specially agreed between them, in 
such proportion, that the owner shall take one half, the master 
one quarter, and the rest of the crew the other one quarter. 
Among the latter the amount shall be divided in proportion to 
the pay to which each is entitled, or to which according to his 
rank he would be entitled* 

Art. 752. No person has any claim for salvage or assistance — 

1. Who has forced the acceptance of his services, or more 

particularly has gone on board the ship without permis- 
sion of the master, when the latter was present. 

2. Who has not immediately given notice to the master, the 

proprietor, or the proper authority respecting the objects 
saved. 

Art. 753. With respect to the salvage and assistance ex- 
penses, which shall be understood to include the amount 
awarded for such salvage and assistance, the creditor has a lien 
on the salved or preserved articles, and with respect to the 
salved may detain them until security for the amount has been 
given. 

In enforcing the lien, the stipulations of the second and third 
clauses of Art. 697 shall be applied. 

Art. 754. The master may not deliver the goods, either 
wholly or in part, until the creditor has been paid or has re- 
ceived security, otherwise he makes himself personally liable 
to the creditor, so far as the latter's claim could have been 
satisfied out of the delivered goods at the time of their de- 
livery. 

If the master shall have acted in accordance with instruc- 
tions from his owner, then the directions of the second and 
third clauses of Art. 479 come into operation. 

Art. 755. Salvage and rendering of assistance do not of 
themselves impose a personal responsibility for payment of 
salvage and assistance expenses. 

But the receiver of goods, when it is known to him at the 
time he received them that the same were liable for salvage or 

T 
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assistance expenses, becomes personally liable for such expenses, 
so far as they could have been satisfied out of the goods them- 
selves, had they not been delivered. 

If other articles have been salved or preserved together with 
the goods which have been so delivered, then the personal lia- 
bility of the receiver only extends to the amount which falls 
upon the goods delivered, when the expenses are divided among 
the whole of the articles. 

Art 756. The laws of the respective countries retain the 
right to amend the provisions of this ninth part. 

They can enact that other than legal tribunals shall, with 
the reservation of an appeal to law (Art. 744), be called upon 
to decide questions as to liability to the payment of salvage or 
assistance claims, or as to the amounts to be awarded in such 
cases. 

The regulations of the different countries as to the recapture 
of a ship taken by the enemy do not come under the provisions 
of this part. 



TENTH PART. 
Concerning the Ship's Creditors. 

Art 757. The rights of a ship's creditor are acquired by 
virtue of the following claims, viz. — 

1. Expenses of a compulsory sale of the vessel, to which 

belong also the expenses connected with the distribution 
of the purchase money, the cost of watching, keeping, 
and maintaining the vessel and its appurtenances from 
the application for the compulsory sale or from the arrest 
preceding such sale ; 

2. Expenses, not included in No. 1, of watching and keeping 

the vessel and its appurtenances, from the time of its 
being brought into the last port, in case it has been sold 
by order of a court of law ; 

3. Public ship, navigation, and port duties, more particularly 

tonnage, light, quarantine, and port dues ; 

4. The claims of the crew arising out of contracts respecting 

their services and wages ; 
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5. Pilotage monies, and expenses for salvage, assistance, 

redemption, and reclamation ; 

6. The contributions of the vessel to General Average ; 

7. Claims of the creditors, to whom the vessel has been 

bottomried, as well as the claims arising out of other 
credit transactions which the master as such has con- 
cluded in urgent cases while the vessel was away from 
the port of Registry (Articles 497, 510), even if he is 
part owner or sole owner of the vessel ; claims for sup- 
plies furnished or services rendered enjoy the same 
privilege as the aforesaid claims on credit transactions, 
if such supplies have been furnished or services rendered 
in cases of necessity, while the vessel was away from the 
port of Registry, and for the preservation of the vessel 
or for the performance of the voyage, to the master as 
such and not on his personal credit, so far as the sup- 
plies furnished or services rendered were required to 
make good the necessity ; 

8. Claims for non-delivery of or damage to goods forming 

part of cargo and to baggage coming under the second 
section of Art. 674 ; 

9. Claims, not coming under one of the above heads, arising 

out of law transactions which the master as such has 

concluded by virtue of his legitimate authority and not 

of a special power of attorney (Art. 452, No. 1); also 

claims, not coming under one of the above heads, 

arising out of non-fulfilment or incomplete or imperfect 

fulfilment of a contract made by the owner, so far as the 

carrying out of the latter belonged to the duties of the 

master (Art. 452, No. 2) ; 

10. Claims arising out of the fault of a person belonging to 

the crew (Articles 451, and 452, No. 3), although he 

may at the same time be part owner or the sole owner 

of the vessel. 

Art. 758. Ship's creditors to whom the vessel has not already 

been bottomried have a legal lien upon the vessel and its 

appurtenances. 

The lien may be enforced against third parties who may have 
possession of the vessel. 

t 2 
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Art 759. The legal lien of each of these ship's creditors 
extends also to the gross freight of that voyage out of which 
his claim has arisen. 

Art 760. As a voyage within the meaning of this part shall 
be considered that voyage for which the vessel is fitted out 
anew, or which is commenced either in consequence of a new 
contract of affreightment or after complete discharge of the 
cargo. 

Art 761. The ship's creditors specified in Art. 757, par. 4, 
have, in respect of their claims arising out of a later voyage, a 
legal lien also upon the freight of former voyages, so far as they 
are performed under the same agreement as to service and wages 
(Articles 521, 536, 538, 554). 

Art 762. The provisions concerning the legal lien of the 
other ship's creditors apply equally to the lien to which bot- 
tomry creditors are entitled according to Art. 680. 

The extent of the lien of the bottomry creditor is, however, 
determined by the contents of the bottomry contract (Art. 68 1). 

Art 763. The lien of a ship's creditor exists in like manner 
for principal, interest, bottomry premium, and costs. 

Art 764. A ship's creditor enforcing his lien may sue the 
shipowner as well as the master, the latter even when the vessel 
is in the port of Registry (Art. 495). 

A judgment given against the master is, as regards the lien, 
valid against the shipowner. 

Art 765. The rights of a ship's creditor are not impaired by 
the fact that the shipowner became personally liable for the 
claim, either at the time of its origin or subsequently. 

This provision applies more particularly to the claims of the 
crew founded upon agreements of service and wages (Art. 453). 

Art 766. When the vessel belongs to a joint ownership the 
ship and freight are liable to ship's creditors in the same manner 
as if it belonged to a single owner. 

Art 767. The lien of the ship's creditor upon the vessel 
becomes void — 

1. By a compulsory sale of the vessel in a home port ; the 
purchase money takes the place of the ship as regards 
the ship's creditors. 

The ship's creditors must be publicly summoned to 
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protect their rights; in other respects the provisions 
regulating the proceedings for a sale are reserved to the 
laws of the various countries ; 

2. By the sale of the vessel effected by the master by virtue 
of his legal authority in a case of urgent necessity (Art, 
499); the purchase money takes the place of the vessel 
as regards the ship's creditors so long as it is not paid 
by the purchaser or is still in the hands of the master. 

Art. 768. It is reserved to the laws of the various countries 
to enact, that liens shall also become void in other cases of 
sale when the ship's creditors have without effect been publicly 
summoned to give notice of their liens, or when the ship's 
creditors have not given notice of their liens to the competent 
court of law within a fixed period from the time of the vessel's 
arrival in the port of registry or another home port. 

Art. 769. Art. 767 does not apply when only one or more 
shares are sold, but not the whole vessel. 

Art. 770. With respect to the ship, the expenses of the com- 
pulsory sale (Art. 757, No. 1) and the outlay for watching and 
keeping the vessel from the time of its arrival in the last port 
(Art. 757, No. 2) have precedence over all other claims of 
ship's creditors. 

The expenses of the compulsory sale have precedence over 
the costs of watching and keeping the vessel from the time of 
its arrival in the last port. 

Art. 771. As regards other claims, those relating to the last 
voyage (Art. 760), in which are included those arising after 
the termination of the last voyage, have precedence over the 
claims connected with former voyages. 

As regards claims not relating to the last voyage, those 
relating to a later voyage have precedence over those relating 
to a former one. 

As regards the ship's creditors mentioned in Art. 757, No. 4, 
their claims relating to a former voyage have the same prece- 
dence as those relating to a later voyage, provided the different 
voyages are performed under the same contract of service or 
wages. 

When the bottomry voyage includes several voyages in the 
sense of Art. 760, the bottomry creditor shall rank after those 
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ship's creditors whose claims refer to the voyages commenced 
after the termination of the first of such voyages. 

Art 772. Claims relating to the same voyage, as also those 
which are to be considered as relating to the same voyage 
(Art. 771), are to be paid in the following order, viz. — 

1. Public ship, navigation and port dues (Art. 757, par. 3). 

2. Claims of the crew arising out of agreements concerning 

their services and wages (Art. 757, par. 4). 

3. Pilotage monies and expenses for salvage, assistance, 

redemption, and reclamation (Art. 757, par. 5), con- 
tributions of the vessel to general average (Art. 757, 
par. 6), claims arising out of bottomry and other 
credit transactions entered into by the master in cases 
of necessity, as well as such claims as are to be treated 
on the same footing therewith (Art. 757, par. 7). 

4. Claims for non-delivery of or damage to goods and 

baggage (Art. 757, par. 8). 

5. Claims mentioned in Art. 757, pars. 9 and 10. 

Art 773. Of the claims referred to in pars. 1, 2, 4, and 5 
of Art. 772, those comprised under one and the same head 
shall be considered to have equal rights. 

Of those claims, however, mentioned in par. 3 of Art. 772, 
a more recent claim shall have precedence over on^ of an earlier 
date ; those arising simultaneously have equal rights. 

When the master has concluded several transactions in con- 
sequence of the same case of necessity (Art. 757, par. 7), the 
claims resulting therefrom shall be considered to have arisen 
simultaneously. 

Claims arising out of credit transactions, more particularly 
out of bottomry contracts entered into by the master for the 
purpose of paying earlier liabilities under the third head of 
Art. 772, as well as claims arising out of contracts concluded 
by him in order to extend the term of payment of, to acknow- 
ledge or to renew such former liabilities, shall only have the 
same priority as the earlier claim, although the credit trans- 
action or contract may have been necessary for the continuation 
of the voyage, 

Art 774. The ship's creditors' lien upon the freight (Art. 
759) is only valid so long as the freight is still unpaid, or the 
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monies paid in satisfaction of the freight are still in the hands 
of the master. 

To such Ken apply likewise the provisions of the foregoing 
articles concerning priority. 

Should the freight have been transferred, the lien of the ship's 
creditors may be enforced likewise against the transferee so 
long as the freight is still unpaid or the money is in the hands 
of the master. 

For so much of the freight as the shipowner has received 
he is personally liable to the ship's creditors who have been 
thereby entirely or partially deprived of their lien; to each 
for such amount as he would have received as his proportion if 
the said money had been distributed according to the legal 
order of priority. 

The same personal liability attaches to the shipowner, with 
respect to goods shipped on his own account, to the extent of 
the current freight at the loading port at the time of shipment. 

Art. 775. When the shipowner uses the freight to satisfy 
one or more creditors having any lien thereupon, he is answer- 
able to creditors who would have had a prior claim only so far 
as it is proved that he has knowingly wronged them. 

Art. 776. In so far as the shipowner has received the 
purchase money in the cases mentioned in the first or second 
heads of Art. 767 he is personally responsible for the amounts 
received to all ship's creditors, to the same extent as he is to the 
creditors of a voyage in case of encashment of the freight 
(Articles 774, 775). 

Art. 777. When the shipowner, after having received notice 
of the claim of a ship's creditor for which his liability extends 
only to the ship and freight, sends the vessel to sea on a new 
voyage (Art. 760), should such a course not be indispensable 
in the interest of the ship's creditor, he becomes likewise per- 
sonally responsible for the claim to the extent of that amount 
which the creditor would have realized if the value of the 
vessel at the commencement of the voyage had been distributed 
amongst the ship's creditors according to the legal order of 
priority. 

Unless the contrary be proved, it shall be considered that 
the creditor would have received payment in full by such dis- 
tribution. 
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The personal liability of the owner arising out of the en- • 
cashment of freight which is subject to the lien of the creditor 
(Art 774), is not affected by this article. 

Art 778. In cases of general average, the compensation for 
sacrifice or damage takes, as against the ship's creditor, the 
place of that which the compensation is to make good. 

The same rule applies to the indemnity which, in case of 
loss or damage to the vessel or of non-payment of freight when 
goods have been lost or damaged, is due to the shipowner by 
the party who has caused the damage by his illegal conduct. 

When the compensation or indemnity has been received by 
the shipowner, be is personally responsible to the ship's 
creditors to the extent of the amount received in the same 
manner as to the creditors of a voyage in case of encashment 
of the freight (Articles 774, 775). 

Art 779. In case of any competition between ship's creditors 
enforcing their lien and other creditors on mortgage or other- 
wise, preference is due to the ship's creditors. 

Art 780. The provisions of Articles 767, 769, concerning 
the extinction of any liens of such ship's creditors, apply like- 
wise to other liens acquired in accordance with the laws of the 
various countries either by voluntary declaration or legal pro- 
cess against the ship or a share therein and enforceable against 
a third holder. 

The provision of Art. 767, No. 1, applies likewise to any 
liens to which a share of the vessel is subject in case of a com- 
pulsory sale of such share. 

In other respects the rights of the mortgage creditors men- 
tioned in the first paragraph are not subject to the enactments 
of this part, but to the laws of the various countries. 

Art 781. Of liens upon the goods for freight, bottomry 
monies, contributions to general average, claims for salvage 
and assistance (Articles 624, 626, 680, 727, 753), the lien for 
freight ranks after all others ; amongst these other claims the 
more recent have priority over the earlier claim, those of simul- 
taneous origin enjoy equal rights. Claims originating in trans- 
actions which the master has concluded in consequence of the 
same case of necessity are considered to be of simultaneous 
origin. 
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The provisions of Art. 778 apply in the cases of general 
average, and of loss or damage by illegal conduct ; the pro- 
visions of Art. 767, No. 2, apply in the case of a sale effected 
by the master for the purpose of avoiding or lessening a loss 
according to the third section of Art. 504 ; and the provisions 
of Art. 776 apply when the party for whose account the sale 
has taken place receives the purchase-money. 



ELEVENTH PART. 



Concerning Insurances against the Dangers of Maritime 

Navigation. 



FIRST DIVISION. 

General Principles. 

Art 782. Every interest computable in money, which any 
person has at stake in the preservation of ship or cargo from 
the dangers of maritime navigation, may be the subject of 
marine insurance. 

Art. 783. More particularly may be insured — 
the vessel ; 
the freight ; 
the passage monies ; 
the cargo ; 

the bottomry monies ; 
the average monies ; 

other claims for the payment of which vessel, 
freight, passage monies, or cargo, are liable ; 
the benefit expected from the arrival of the 
cargo at the port of destination (imaginary 
profits) ; 
the commission to be earned ; 
the risk taken by the underwriter (re-insurance). 
One of these insurances does not include the other. 
Art 784. Claims of the master and the crew for wages are 
not insurable. 

Art 785. The party insuring may either insure his own 
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interest (insurance for own account) or the interest of a third 
party (insurance for account of another, as agent), and in the 
latter case may* or may not give the name of the assured. 

The contract may also leave it undecided whether the 
insurance has been effected for own account or as agent (for 
account of ' whom it may concern '). If in the case of an 
insurance on account of * whom it may concern,' it should turn 
out that the same has been effected on account of a third party, 
the provisions concerning insurance as agent come into appli- 
cation. 

The insurance is considered to have been effected for the 
account of the party taking the insurance when it does not 
appear upon the face of contract that it has been effected as 
agent or for account of ' whom it may concern.' 

Art 786. An insurance as agent is only binding upon the 
underwriter when either the party taking the insurance has 
been authorised by the assured to effect it, or when the absence 
of such authorisation has been notified to the underwriter by 
the party taking the insurance at the time of completing the 
contract. 

When this notification, has been omitted, the want of autho- 
risation cannot be made good by the subsequent approval 
of the insurance by the assured. 

When the notification has been given, the validity of the 
insurance as against the underwriter is not dependent upon 
the subsequent approval of the assured. 

The underwriter on whom, according to the provisions of this 
article, the insurance contract is not binding, is entitled, even 
when he proves the invalidity of the contract, to the full 
premium. 

Art. 787. When the insurance has been effected by an 
empowered substitute, by a manager without authorisation or 
by some other representative of the assured in the name of the 
latter, such representative is neither an insurer within the 
meaning of this act, nor is the assurance itself an insurance 
done by an agent. 

In doubtful cases it shall be considered, that even when an 
insurance refers to the interest of a named third party it is an 
assurance done as agent. 
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Art. 788. The underwriter is obliged to deliver to the party 
effecting the insurance at his request a written document 
(policy) relating to the insurance contract and bearing his 
signature. 

Art. 789. The validity of the insurance contract is not 
affected by the question whether at the time of its conclusion 
there is no longer any possibility of a claim occurring for 
damage, or whether a claimable damage has already occurred. 

The contract is, however, invalid as an insurance contract if 
both contracting parties were aware of the portion of affairs. 

If the underwriter alone was aware that the possibility of a 
claimable damage no longer existed, or if the insured party 
alone was aware that a claimable damage had already occurred, 
the contract is invalid as regards the other party to whom the 
position of affairs was unknown. In the second case the 
underwriter is entitled to the full premium, even when he 
relies upon the invalidity of the contract. 

When the contract has been concluded for the party taking 
the insurance by a representative, the stipulations of the second 
section of Art. 810 apply; in case of an insurance as agent, the 
provisions of Art. 811 ; and in case of an insurance of several 
objects or of a collection of objects, the provisions of Art. 814. 

Art 790. The full value of the insured object is the insurable 
value. 

The sum insured shall not exceed the insurable value. 

The insurance has no legal validity, so far as it exceeds the 
insurable value (over-insurance). 

Art. 791. When in the case of a simultaneous conclusion of 
various insurance contracts, the total amount of the sums as- 
sured exceeds the insurable value, all underwriters together 
are only answerable to the extent of the insurable value, each 
of them being liable for such a percentage of the insurable 
value as the sum he has insured represents in proportion to the 
total of the amounts insured. When doubts arise in such cases 
the contracts shall be considered as simultaneously concluded. 

Insurance contracts for which a common policy has been 
given, as also insurance contracts concluded on the same day, 
are considered as simultaneously concluded. 

Art. 792. When an interest which has already been insured 
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to its full value is agaiu insured, the latter insurance is legally 
invalid so far as the interest has already been insured for the 
same time and against the same danger (double insurance). 

If the full value is not covered by the earlier insurance, the 
later insurance is only valid for that part of the value not pre- 
viously insured, so far as the insurance has been taken for the 
same time and against the same danger. 

Art. 793. The later insurance is, however, legally valid not- 
withstanding the previous insurance — 

1. When at the conclusion of the later insurance, it is agreed 

with the underwriter that rights arising out of the 
previous insurance shall be ceded to him. 

2. When the later insurance is concluded with the condition 

that the underwriter shall only be answerable so far as 
the assured may be unable to enforce payment against 
the former underwriter on account of insolvency, or 
so far as the former insurance may be legally invalid. 

3. When the former underwriter is by formal notice released 

from liability so far as is necessary to avoid a double 
insurance, the later underwriter being informed thereof 
at the conclusion of the later insurance. In this case 
the former underwriter is entitled to the full premium 
although he is freed from his obligation. 
Art. 794. In case of double insurance the later insurance, 
not the previous one, is legally valid, when the previous in- 
surance has been taken as agent without authorisation, the 
later insurance on the other hand being effected by the assured 
himself, provided the assured at the time of effecting the later 
insurance was not informed of the previous one, or gives notice 
to the underwriter at the time of its conclusion that he repudiates 
the previous insurance. 

The provisions of Articles 900 and 901 apply in such cases 
as far as regards the rights of the former underwriter to the 
premium. 

Art. 795. When several insurances have been made simul- 
taneously or successively, a subsequent renunciation of rights 
attaching against one underwriter cannot influence the rights 
and obligations of the remaining underwriters. 

Art. 796. When the insured sum falls short of the insurable 
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value, the underwriter in case of a partial damage shall make 
good the amount of such damage only in the same proportion 
as the sum insured bears to the insurable value. 

Art. 797. When by arrangement of the parties the insurable 
value is fixed at a stated sum (' valuation/ ' valued policy'), 
such stated sum is binding upon the parties as the insurable 
value. 

The underwriter is, however, entitled to demand a reduction 
of the valuation, if he proves it to be considerably overstated ; 
if an imaginary profit has been insured at a valuation, he shall, 
if he disputes such estimate, prove that it exceeded the profit 
which at the time of the conclusion of the contract, could ac- 
cording to commercial calculation possibly have been expected. 

A policy containing the clause ' provisionally valued' shall, 
so long as a definite valuation has not been inserted, be con- 
sidered as an unvalued (open) policy. 

When freight has been insured the valuation shall only in- 
fluence the amount claimable against the underwriter when 
such has been expressly stipulated. 

Art. 798. When several objects or a collection of objects are 
included in a policy under the same assured sum, and for some 
of them special valuations have been agreed to, the objects 
specially valued are considered as separately insured. 

Art. 799. Unless the parties have agreed upon another 
basis of value, the insurable value of ship shall be considered 
to be its value at the time when the underwriter's risk begins. 

This rule applies even when an estimate of the insurable 
value of the vessel has been inserted. 

Art. 800. The cost of outfit, the wages, and the cost of in- 
surance may be insured together with the ship or separately, 
so far as they may not have been previously covered by in- 
surance of the gross freight. They are considered to be insured 
together with the ship only when such has been mutually 
agreed upon. 

Art. 801. The freight may be insured to the extent of its 
gross amount in so far as it may not have been previously 
covered by insurance of the cost of outfit, of wages, and cost 
of insurance. 

The amount of freight stipulated by the contracts of affreight- 
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ment shall be considered as the insurable value of the freight, 
and when a fixed amount of freight has not been agreed upon, 
or so far as goods have been shipped on account of the ship- 
owner, the amount of the current freight (Art. 620). 

Art 802. When an insurance upon freight does not mention 
whether the whole or only a part thereof is insured, the whole 
freight shall be considered as insured. 

When it is not stated whether the gross or net freight is in- 
sured, the gross freight shall be considered as insured. 

When the freight of the outward voyage and the freight of 
the homeward voyage have been covered in one insurance, and 
it has not been stated what proportion of the insured sum shall 
apply to the freight of the outward voyage and what to that of 
the homeward voyage, one moiety of such sum shall be accounted 
as the freight of the outward voyage, and one moiety as the 
freight of the homeward voyage. 

Art 803. Unless the parties have agreed upon another basis 
of value, the value which the goods may have at the place and 
time of shipment, including, all expenses incurred till they have 
been received on board, together with the cost of insurance, 
shall be considered as the insurable value. 

The freight and the charges during the voyage and at the 
place of destination are only included when a special agreement 
has been made to that effect. 

The provisions of this article are also applicable when the 
insurable value of the goods has been inserted. 

Art 804. When the cost of outfit or the wages are insured, 
whether separately or by insurance of the gross freight, or 
when in the case of an insurance on goods, the freight or the 
charges during the voyage and at the place of destination are 
insured, the underwriter is not liable to pay for that portion 
of the same which in consequence of a casualty has not become 
due. 

Art 805. In the case of an insurance upon goods, imaginary 
profit or commission is only considered as included in the 
assurance if such has been stipulated by the contract, even 
though the insurable value of the goods may have been 
declared. 

If when imaginary profit has been included in the insurance 
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the insurable value has been declared, but without stating what 
proportion of the said value relates to the imaginary profit, it 
shall be considered that ten per cent, of the said value are in- 
tended to cover the imaginary profit. If when imaginary pro- 
fit has been included in the assurance, the insurable value has 
not been declared, then ten per cent, of the insurable value of 
the goods (Art. 803) are considered to have been insured as 
imaginary profit. 

The provisions of the second paragraph are applicable also to 
cases where commission has been included in the insurance, 
with the modification, however, that two per cent, are to be 
substituted for the ten per cent. 

Art. 806. If imaginary profit or commission has been sepa- 
rately insured, but the insurable value not declared, it shall 
in doubtful cases be considered that the insured sum is to be 
taken also as the insurable value. 

Art. 807. Monies advanced upon bottomry may be insured 
on account of the bottomry creditor together with the bottomry 
premium. 

If an insurance on bottomry monies does not mention what 
interests have been bottomried, it shall be considered that the 
bottomry advances are insured upon ship, freight, and cargo. 
If the whole of these interests have not actually been bottomried, 
the underwriter alone is entitled to claim the benefit of the 
foregoing enactment. 

Art. 808. When the underwriter has fulfilled his engage- 
ment, he acquires, so far as he has paid a loss which the assured 
was entitled to claim against a third party, the rights of the as- 
sured against such third party, without prejudice, however, to 
the provisions of the second paragraph of Art. 778, and the 
second paragraph of Art. 781. 

The assured shajl, at the request and at the expense of the 
underwriter, provide him with a certified document acknowledg- 
ing bis assumption of all rights against 4;he third party. 

The assured party is responsible for any action by which he 
prejudices those rights. 

Art. 809. In case of the insurance of a claim the payment 
of which is secured upon some interest exposed to the perils of 
the sea, the assured in case of damage shall cede to the under- 



'288 * APPENDIX. 

writer, when the latter has fulfilled his engagement, his rights 
against the debtor to the same extent to which the underwriter 
has made good the loss. 

The insured party is not bound to enforce his rights against 
the debtor before claiming against the underwriter. 



SECOND DIVISION. 

Concerning Statements made at the Time of Conclusion of 

the Contract 

Art 810. The party taking the insurance, whether acting on 
his own account or as agent, shall inform the underwriter at 
the time of conclusion of the contract of all circumstances with- 
in his knowledge, which, as being of importance for the due 
appreciation of the risk which the underwriter is taking upon 
himself, are of a nature to influence him in his decision either to 
enter into the contract at all or on what conditions. 

When the contract is concluded by a representative on behalf 
of the party taking the insurance, the circumstances known to 
the representative must also be stated. 

Art 811. In the case of an insurance as agent, the under- 
writer must at the conclusion of the contract be likewise in- 
formed of all circumstances known to the assured himself or to 
any intermediate agent. 

This does not, however, apply to facts within the knowledge of 
the assured or of an intermediate agent when such circumstance 
has come to their knowledge so late that without resorting to 
extraordinary measures they would be unable to notify it to the 
party taking the insurance before the conclusion of the contract. 

Nor does it apply to facts within the knowledge of the 
assured when the assurance has been effected without his 
authority or knowledge. 

Art 812. When tbfe obligation mentioned in the two fore- 
going articles is not fulfilled, the contract is not binding upon 
the underwriter. 

This rule, however, does not apply when the fact not noti- 
fied was known to the underwriter, or when it might be taken 
for granted that it was known to kim. 



GERMAN GENERAL MERCANTILE LAW. 289 

Art 813. When the party taking the insurance has at the 
time of concluding the contract made an incorrect statement 
concerning an important fact (Art. 810), the contract is not 
binding upon the underwriter unless the incorrectness of the 
statement was known to him. 

This provision applies irrespective of the question whether 
the incorrectness of the statement was wilful or accidental, and 
whether with or without fraudulent intention. 

Art 814. In the case of insurance of several objects or of a 
collection of objects, if the provisions of Articles 810-813 
have been infringed with respect to a circumstance relating only 
to a portion of the insured objects, then the contract continues 
in force against the underwriter as regards the remaining 
portion. The contract is, however, invalid against the under- 
writer with respect to this portion also, if it is clear that he 
would not have insured such portion alone on the same con- 
ditions. 

Art 815. The underwriter is entitled to the full premium 
in cases contemplated by Articles 810-814, even when he 
relies upon the total or partial invalidity of the contract. 



THIRD DIVISION. 

Obligations of the Assured arising out of the Contract of 

Insurance. 

Art 816. In default of a special agreement to the contrary, 
the premium is payable immediately after the conclusion of 
the contract, and, when a policy is required, against delivery 
of such policy. 

The party taking the insurance is liable for the payment of 
the premium. 

In case of an insurance effected as agent, if the party taking 
the insurance have become insolvent and have not received the 
premium from the assured, the underwriter may claim payment 
of the premium likewise from the assured. 

Art 817. When before commencement of the underwriter's 
risk another voyage has been substituted for the voyage 

U 
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insured, the underwriter is exonerated from all liability in case 
of insurance upon ship and freight ; with respect to other in- 
surances the risk of the substituted voyage only attaches to the 
underwriter when the alteration in the voyage has neither been 
made by the assured nor by his orders nor with his approval. 

When the insured voyage is altered subsequently to the 
commencement of the underwriter's risk, the latter is not 
answerable for accidents occurring after the alteration in the 
voyage. He is, however, answerable for such accidents when 
the alteration has been made neither by the insured nor by his 
orders nor with his approval ; or when the alteration has 
been occasioned by a casualty, unless such casualty results from 
perils which are not at the risk of the underwriter. 

The voyage is altered so soon as the determination to direct 
it to another port of destination has been carried into effect, 
although the routes to the two ports of destination may not have 
as yet diverged. This rule applies as well to cases referred to in 
the first as to those referred to in the second paragraph of this 
article. 

Art 818. If the commencement or the termination of the 
voyage be unduly delayed by the assured or by his orders or with 
his approval ; or if the ordinary course of the insured voyage 
be deviated from, or a port be entered the putting into which 
cannot be considered to be included in the insured voyage ; or 
if the assured otherwise cause an augmentation of or alteration 
in the risk, more especially by the non-fulfilment of a promise 
expressly made in this respect ; then the underwriter is not 
answerable for accidents which may afterwards occur. 

This result, however, does not take place — 

1. If it is clear that the augmentation of or alteration in the 

risk could have had no influence upon the subsequent 
casualty ; 

2. If the augmentation of or alteration in the risk, sub- 

sequently to the risk attaching upon the underwriter, 
has been occasioned by a casualty, provided the latter 
does not result from a danger for which the under- 
writer is not answerable ; 

3. If the master has been impelled by the dictates of 

humanity to deviate from the course of the voyage. 
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Art. 819. If at the conclusion of the contract the name of 
the master has been given, this fact alone does not imply 
a promise that such master shall retain the command of the 
vessel. 

Art. 820. In case of insurance upon goods the underwriter 
is not responsible for any casualty, if and so far as such goods 
have not been forwarded by the vessel designated for their 
conveyance. He is, however, responsible to the extent of the 
contract, if, subsequently to the commencement of his risk, 
without orders from or approval of the assured, the goods are 
forwarded in some other manner than by the vessel designated 
for their conveyance, or when this has been done in consequence 
of a casualty, unless such casualty results from a risk for which 
the underwriter was not responsible. 

Art. 821. When an insurance is effected on goods without 
stating the name of the vessel or vessels (insurances on ' ship or 
ships '), the assured, immediately he has received intelligence 
of the name of the vessel on board of which the insured goods 
have been shipped, shall communicate this information to the 
underwriter. 

In case of nonfulfilment of this obligation the underwriter 
is not reponsible for any casualty happening to the goods so 
shipped. 

Art. 822. Every casualty must be notified to the under- 
writer so soon as the party effecting the insurance or the 
assured, if the latter is aware of the insurance, receives in- 
formation thereof: otherwise the underwriter is entitled to 
deduct from the claim for damage such amount as might have 
been saved if the notification had been made in due time. 

Art. 823. When a casualty happens the assured is bound 
to do everything in his power to save the insured objects, 
as well as to avoid greater loss. 

He shall, however, if possible, previously communicate with 
the underwriter respecting the steps to be taken. 
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FOURTH DIVISION. 
Concerning the Extent of the Risk. 

Art. 824. The underwriter is responsible for all risks to 
which vessel or cargo is exposed during the period of the in- 
surance, so far as no stipulation to the contrary is contained in 
the following regulations or in the special agreement. 

He shall bear more particularly — 

1. Risk arising from the elements and other perils of the sea, 

even when occasioned by the default of a third party, 
such as : penetration by the sea-water, stranding, ship- 
wreck, sinking, fire, explosion, lightning, earthquake, 
damage by ice, &c. ; 

2. Risk of war and of any government dispositions ; 

3. Risk of arrest on the application of a third party, and not 

caused by the default of the assured ; 

4. Risk of theft, as also the risk of piracy, plunder, and other 

acts of violence ; 

5. Risk of the hypothecation of the insured goods for the 

prosecution of the voyage, or of their disposal, sale, or 
conversion for the same purpose (Articles 507-510, 
734); 

6. Risk of dishonesty or default of any member of the crew, 

so far as a loss may thereby be entailed upou the in- 
sured object ; 

7. Risk of collision, no matter whether the assured sustains 

loss from the collision directly, or indirectly by being 
required to make good damage inflicted upon a third 
party. 
Art. 825. The following damages are not at the charge of 
the underwriter— 

1. In the case of an insurance on ship or freight — 

Damage occasioned in consequence of the vessel 
having been sent to sea in an unseaworthy condi- 
tion, or improperly fitted out or manned, or without 
the necessary papers (Art. 480) ; 
Damage which, except in the case of collision, arises 
out of the liability of the owner to make good 



GERMAN GENERAL MERCANTILE LAW. 293 

damage occasioned to a third party by a member 
of the crew (Articles 451 and 452). 

2. In the case of an insurance upon the ship — 

Damage to the vessel and her inventory resulting 
only from wear and tear in the ordinary employ- 
ment of the vessel ; 

Damage to the vessel and her inventory arising only 
from old age, decay, or worm. 

3. In the case of an insurance upon goods or freight — 

Damage arising from the natural condition of the 
goods, more particularly from internal corruption, 
diminution, ordinary leakage, &c, or from defective 
packing of the goods, or occasioned thereto by rats 
or mice; when, however, the voyage has been 
unusually protracted by an accident, for which the 
underwriter is responsible, the latter shall make 
good the damages described under this head to the 
same extent as they are attributable to the delay ; 

4. Damage arising out of any default of the assured, and in 

the case of insurance of goods or imaginary profit such 
damage also as may have been occasioned by a default 
of the shipper, consignee, or supercargo in their respec- 
tive capacities. 
Art, 826. The liability of the underwriter to make good a 
damage attaches also when the assured has a claim for compen- 
sation against the master or some other person. The assured 
may in the first instance require payment from the underwriter. 
He shall, however, give all necessary assistance to the under- 
writer for the effectual prosecution of such claim, and shall 
likewise at the underwriter's expense exercise all suitable pre- 
caution according to the circumstances of the case for securing 
the claim by withholding the freight, by causing the vessel to 
be arrested, or by other proper means (Art. 823). 

Art 827. When a vessel is insured for a voyage the risk of 
the underwriter begins from the time when the taking on board 
of cargo or ballast commenced, or, if neither cargo nor ballast 
is to be taken on board, from the time of the departure of the 
vessel. It terminates with the completion of the discharge of 
the cargo or ballast at the port of destination. 
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When the discharge is unduly delayed by the assured, the 
risk terminates at the time when the discharge would have 
been completed if such delay had not taken place. 

When, before completion of the discharge, cargo or ballast 
has been taken in for another voyage, the risk terminates at 
the time when such shipment of cargo or ballast has been com- 
menced. 

Art 828. When the insurance is effected upon goods, 
imaginary profit, or the commission to be earned on account 
of goods shipped, the risk commences at the time when the 
goods leave the shore for the purpose of being loaded in the 
vessel or the lighters ; it terminates at the time when the goods 
again reach the shore at the port of destination. 

When the discharge is unduly delayed by the assured, or, in 
the case of an insurance on goods or imaginary profit, by the 
assured or by one of the persons mentioned in Art. 825, No. 4, 
the risk terminates at the time when the discharge would have 
been completed if such delay had not taken place. 

The underwriter takes the risk of such use of lighters in 
connection with the shipment or discharge as may be in accord- 
ance with the custom of the port. 

Art 829. In the case of insurance upon freight, the risk 
arising out of accidents to which the ship and through it the 
freight are exposed commences and terminates at the same 
moment at which the risk would commence and terminate in 
the case of an insurance upon ship for the same voyage ; the 
risk arising out of accidents to which the goods and through 
them the freight are exposed commences and terminates at the 
same moment at which the risk would commence and terminate 
in case of an insurance upon goods for the same voyage. 

With respect to insurance upon passage monies, the risk 
commences and terminates at the same moment as it would 
commence or terminate with an insurance upon the ship. 

The underwriter on freight and passage monies is only re- 
sponsible for a casualty happening to the vessel so far as con- 
tracts of affreightment or for the conveyance of passengers 
have already been entered into ; and, when the owner ships 
goods on his own account, only so far as such goods have 
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already left the shore for the purpose of being loaded in the 
vessel or in lighters. 

Art 830. In the case of insurance upon bottomry and 
average monies the risk commences at the time the advances 
are made, or, when the assured has himself provided the 
average monies, at the moment of their being expended ; it 
terminates at the moment at which it would terminate if the 
insurance were taken upon the objects which have been hypo- 
thecated, or for which the average monies have been expended. 

Art 831. The underwriter's risk when commenced continues 
throughout the stipulated period or the insured voyage without 
interruption. The underwriter more particularly takes also the 
risk of casualty during the stay in a port of distress or an 
intermediate port, and, in the case of an insurance upon an out 
and home voyage, during the stay of the vessel in the port of 
destination of the outward voyage. 

When the goods must be temporarily discharged or when the 
vessel must be taken ashore for repairs, the underwriter is 
liable also for the risk during the time that the goods or the 
vessel are ashore. 

Art 832. If, after inception of the risk, the insured voyage 
is voluntarily or by compulsion abandoned, the port in which 
the voyage terminates takes the place of the port of destination 
with respect to the termination of the risk. 

When, after abandonment of the voyage, the goods are 
forwarded to the port of destination otherwise than by the 
vessel named for their conveyance, the risk continues to attach 
with respect to such goods even if they are forwarded wholly 
or in part by land. The underwriter in such cases bears also 
the expense of the previous discharge, the expense of the 
temporary warehousing, and the excess of expense incurred in 
forwarding the goods even if they have been forwarded by 
land. 

Art 833. Articles 831 and 832 apply only when not in 
contradiction to the stipulations of Articles 818 and 820. 

Art 834. When the period of insurance is stipulated in 
days, weeks, months or years, the time shall be computed 
according to the calendar, and the day from midnight to mid- 
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night. The day on which the policy commences as well as that 
on which it terminates are at the risk of the underwriter. 

With respect to computation of time, the reckoning at the 
place where the ship happens to be is decisive. 

Art 835. Should the vessel be insured upon a time-policy, 
and at the expiration of the period agreed therein be in course 
of a voyage, the insurance shall be considered, in default of an 
agreement to the contrary, to be prolonged until the arrival of 
the vessel in the next port of destination, and, if the discharge 
takes place in such port, until the termination of the discharge 
(Art. 827). The assured is, however, at liberty to waive such 
prolongation by notice to the underwriter before the sailing of 
the vessel. 

In case of prolongation the assured shall continue to pay the 
agreed time premium for the period of such prolongation, and, 
if the vessel should be missing, then until the expiration of 
the time when the assured becomes entitled to claim payment 
upon her as a total loss for want of news. 

In case of waiver of the prolongation no claim can be made 
upon the underwriter on the ground of the ship being missing, 
if the period allowed for receipt of news does not terminate 
until after the expiration of the period of insurance. 

Art 836. In the case of an insurance effected for one or 
other of several ports, the assured may select one from amongst 
these ports ; in the case of an insurance for two or more ports, 
the assured is entitled to visit every one of the ports men- 
tioned. 

Art 837. When the insurance has been effected for several 
ports or when the assured has reserved the right to call at 
several ports, the assured is permitted to visit such ports only 
in the stipulated order, or in default of any agreement then in 
the order which the ordinary course of the voyage would 
demand ; he is, however, not obliged to visit all the various 
ports named. 

So far as the contrary does not appear upon the face of the 
policy, the order in which the ports are named therein is con- 
sidered to be the order stipulated. 

Art 838. The underwriter is responsible for — 
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1. Contributions to general average, including such as the 

assured has himself to bear on account of a damage 
sustained by him ; contributions to which, in conformity 
with Articles 637 and 734 the principles of general 
average apply, being placed on the same footing as con- 
tributions to general average ; 

2. Sacrifices which would belong to general average if the 

vessel had had goods on board other than such as be- 
longed to the owner ; 

3. Other outlay necessarily or judiciously incurred with the 

view of saving the property as also of avoiding heavier 
loss (Art. 823), even if the measures resorted to have 
proved unsuccessful ; 

4. Expenses rendered necessary for the investigation and 

determination of the loss falling upon the underwriter, 
more especially expenses of survey, valuation, sale, and 
of making up the average statement. 
Art. 839. The liability of the underwriter to make good 
contributions to general average and such other contributions 
as are placed on the same footing as general average is regula- 
ted by the average statement made up at the proper place, 
whether at home or abroad, in conformity with the laws in force 
at the place where it is made up. More especially, the 
assured who has sustained a general average loss shall not 
demand from the underwriter more than the amount of the loss 
as shown by the average statement ; but the underwriter on 
the other hand is liable for the whole of such amount, the in- 
surance value more particularly not being taken into con- 
sideration. 

Neither is the assured entitled to claim against the under- 
writer payment of damages which according to the law of the 
place where the average statement has been prepared do not 
belong to general average, on the plea that such damages 
would be general average, according to other law, more par- 
ticularly according to the law in force at the place where the 
insurance has been effected. 

Art. 840. The underwriter, however, is not responsible 
for contributions referred to in the foregoing article so far as 
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they result from an accident for which the underwriter is not 
responsible according to the contract of insurance. 

Art. 841. When the average statement has been made up 
by a person authorised thereto either by law or custom, the 
underwriter may not contest its correctness because the laws 
of the place where it has been made up have not been adhered 
to and the assured has suffered loss thereby, unless the latter 
has been himself the cause of such additional loss by insuffi- 
cient attention to his rights. 

The assured shall, however, cede to the underwriter his 
claims against parties unduly benefited at his expense. 

On the other hand, the underwriter is at liberty in all cases 
to dispute the correctness of the average statement as against 
the assured in so far as a loss sustained by the assured himself 
for which he would not have been entitled to indemnification 
according to the law of the place where the average statement 
was made up, shall nevertheless have been treated as general 
average. 

Art. 842. With respect to a loss suffered by the assured, and 
either belonging to general average or claimable on the same 
footing as general average, the underwriter, if the regular 
course of procedure necessary to ascertain and apportion the 
damage has been commenced, is liable to make good amounts 
payable to the assured only so far as the assured has not been 
able to recover even by an action at law the compensation due 
to him, if such a course were properly open to him. 

Art. 843. If, without the fault of the assured, the regular 
course of procedure has been neglected, he may claim against 
the underwriter direct, subject to the stipulations of the contract 
of insurance, the whole amount of his loss. 

Art. 844. The underwriter is liable for the damage only to 
the extent of the amount insured. 

He shall, however, make good in full the expenses mentioned 
in Art. 838, heads 3 and 4, even if the total claim so arising 
should exceed the sum insured. 

If in consequence of a casualty such expenses have already 
been occasioned, for example, if an outlay has been gone to for 
redemption or reclamation, or if liabilities have already been 
incurred for the purpose of replacing or repairing any objects 
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damaged by such casualty, for instance, if average monies have 
for such purpose been expended, or if the assured have already 
paid contributions to the general average, or if the assured have 
already become personally liable to pay such contributions, and 
should, at a subsequent period, a new accident happen, the 
underwriter is liable to make good claims arising out of the later 
accident to the extent of the whole sum insured, irrespective 
of the former outlays and contributions for which he is respon- 
sible. 

Art. 845. After the occurrence of a casualty, the underwiter 
is entitled, by payment of the full amount insured, to exonerate 
himself from all further liability arising out of the contract of 
insurance, more particularly from the obligation to reimburse 
expenses rendered necessary for the salving, preservation, and 
rehabilitation of the insured objects. 

When at the time of the occurrence of the casualty a portion 
of the insured objects had already ceased to be exposed to the 
risk which the underwriter has taken upon himself, the latter, 
if he avail himself of his rights under this section, shall not be 
required to make good that proportion of the assured sum 
which would have been due from such portion. 

The underwriter by payment of the insured sum acquires no 
right to the assured objects. 

Notwithstanding the payment of the insured sum the under- 
writer is liable to make good such expenses as may have been 
incurred for the salving, preservation, or rehabilitation of the 
objects insured, before the assured had received notice of his 
intention to avail himself of this right. 

Art 846. The underwriter, under penalty of forfeiture of the 
right granted to him by Article 845, shall make known to the 
assured his intention to avail himself of such right at latest on 
the third day from the expiration of that day on which the 
assured has informed him, not only of the casualty, its nature 
and immediate consequences, but also, so far as they are known 
to the assured, of all other circumstances connected therewith. 

Art. 847. When the insurance has not been effected upon 
the full value, the underwriter is only responsible for the con- 
tributions, sacrifices, and expenses mentioned in Art. 838 under 
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heads 1 to 4, in the same proportion that the sum insured bears 
to the insurable value. 

Art 848. The obligation of the underwriter to make good a 
loss is neither cancelled nor diminished by the occurrence of a 
fresh casualty or even of a total loss arising out of a danger 
which is not at the risk of the underwriter. 

Art 849. The underwriter -is not liable to make good par- 
ticular averages when, irrespective of the expenses necessary to 
investigate and ascertain the amount of the damage (Art. 838, 
No. 4), they do not exceed three per cent, of the insurable value; 
when, however, they amount to more than three per cent., the 
underwriter shall make good such losses without deduction of 
the three per cent. 

When the vessel has been insured for time or for several 
voyages, the three per cent, shall be calculated for each single 
voyage. The meaning of the term i voyage ' is defined by the 
provisions of Art. 760. 

Art 850. The underwriter shall make good the contributions, 
sacrifices, and expenses defined under Art. 838, heads 1-3, 
even when they do not amount to three per cent, of the 
insurable value. The same, however, are not to be taken into 
consideration in computing the three per cent, mentioned in 
Art. 849. 

Art 851. Should it have been agreed that the underwriter 
shall be exempted from a certain percentage, the provisions 
contained in Articles 849 and 850 are to be applied, with this 
modification, that the amount of percentage mentioned in the 
contract is substituted for the three per cent, therein enacted. 

Art 852. Should it have been agreed that the underwriter 
shall not be answerable for the risk of war, and that the 
insurance against other risks shall only run until a molestation 
of war occurs, which agreement is more particularly presumed 
to have been made when the contract has been concluded with 
the clause, 'free from molestation of war,' the underwriter's 
risk terminates at the moment when the danger of war begins 
to exercise an influence upon the voyage, more particularly, 
therefore, when the commencement or continuation of the 
voyage is prevented by men-of-war, privateers, or by blockade, 
or delayed for the purpose of avoiding the dangers of war ; or 
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when the vessel from such a cause deviates from its course, or 
when the master loses the free control over the vessel through 
molestation of war. 

Art 853. Should it have been stipulated that the under- 
writer shall be exempt from the risk of war, but be liable for 
all other risks even after a molestation of war has commenced, 
which stipulation is more particularly presumed to have been 
made when the contract has been concluded with the clause 
€ only against dangers of the sea,' the underwriter's risk termi- 
nates only with the condemnation of the insured object, or so 
soon as it would have terminated if the risk of war had not been 
excepted ; the underwriter is, however, not responsible for the 
damages caused immediately by danger of war ; he is therefore 
not answerable more particularly — 

For confiscation by any Powers engaged in war ; 
For seizure, damage, destruction, and plunder by men-of- 
war or privateers ; 
For expenses arising out of arrest and reclamation, out of 
blockade of the port where the vessel is lying, or warning 
away from a port under blockade, or out of voluntary 
delay on account of risk of war ; 
For the following consequences of such a delay: dete- 
rioration and diminution of the goods, expense and risk 
of their discharge and warehousing, expense of their 
forwarding. 
In doubtful cases it is presumed that a damage has not been 
occasioned by risk of war. 

Art 854. If the contract has been concluded with the 
clause 'for safe arrival,' the underwriter's risk terminates at 
the moment when the vessel has anchored, or been moored 
in the port of destination at the customary or proper place. 
The underwriter is further only responsible — 

1. In case of insurance on the ship, when either a total loss 

occurs, or when the vessel is abandoned (Art. 865) or 
sold as incapable or unworthy of repair in consequence 
of a casualty happening previous to its arrival at the 
port of destination (Aj:t. 877). 

2. In case of insurance on goods, when the goods, or a por- 

tion of them, in consequence of a casualty do not reach 
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the port of destination, more particularly when before 
reaching such port they are sold in consequence of an 
accident. If the goods reach the port of destination 
the underwriter is neither answerable for an injury 
nor for a loss resulting from an injury. 

The underwriter shall, moreover, under no circumstances be 
liable for the contributions, sacrifices, and expenses coming 
under Art. 838, heads 1-4. 

Art 855. If the contract has been concluded with the 
clause 'free of damage except in case of stranding,' the 
underwriter is not liable to make good a loss arising out of 
a damage, no matter whether such loss consists in a diminution 
of value, or in a total or partial loss, and more particularly in 
the arrival of the goods at the port of destination in an utterly 
spoiled and altered state, or from their having been sold during 
the voyage on account of damage and immediate deterioration, 
unless the vessel or the lighter in which the insured goods 
are laden has been stranded. The following perils of the 
sea are considered equivalent to a stranding, viz. : capsizing, 
sinking, breaking up of the hull, shipwreck, and every other 
casualty of the sea by which the vessel or lighter has become 
incapable of repair. 

If a stranding or some other casualty of the sea considered 
as equivalent thereto has occurred, the underwriter is liable for 
every loss exceeding three per cent. (Art. 849) arising out of 
such casualty, but not for any other injury. Until the con- 
trary be proved, any injury which might possibly have been 
caused by the accident which has befallen the vessel shall be 
considered to have been actually caused thereby. 

For every loss not arising out of a damage the underwriter 
is liable, no matter whether a stranding or another of the 
above-mentioned accidents has happened or not, in the same 
manner as if the contract had been concluded without the clause. 
Under all circumstances he is liable for contributions, sacri- 
fices, and expenses mentioned in Art. 838, heads 1, 2, & 4; 
for those expenses, however, mentioned under head 3 of the 
same Article only when they have been expended in order to 
avoid a loss which would have fallen upon him. 

A damage proved to have been caused by fire without 
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spontaneous combustion or by extinction of such fire, or by 
bombardment, is not considered as an injury from which the 
underwriter is exonerated by the above clause. 

Art 856. If the contract has been concluded with the clause 
s free of breakage except in case of stranding,' the enactments 
of the previous article are applicable with the modification that 
the underwriter is liable for breakage to the same extent as 
according to the previous article he is liable for damage. 

Art 857. A stranding in the sense of Articles 855 and 856 
takes place when the vessel under circumstances not incidental 
to the ordinary navigation takes the ground, and either — 
is not got off; or, 
is got off, but either — 

1. Only by resorting to extraordinary measures, such 

as : cutting away masts, jettison or discharge of a 
portion of the cargo, &c, or by the occurrence of 
a tide unusally high, not, however, solely by the 
application of ordinary measures, such as heaving 
on the anchor, backing the sails and the like ; or, 

2. Only after the vessel has sustained material damage 

to the hull from having taken the ground. 



FIFTH DIVISION. 
Extent of the Damage. 

Art 858. A total loss of the vessel or the goods occurs when 
the vessel or the goods have been destroyed, or when they have 
been withdrawn from the assured without hope of their recovery, 
particularly when they have been irrecoverably sunk or have 
been so damaged as to lose their original properties or have 
been declared good prize. A total loss of the vessel is not 
nullified by separate portions of the wreck or of the inventory 
being saved. 

Art 859. A total loss of the freight occurs when the whole 
freight has been lost. 

Art 860. A total loss, with regard to imaginary profit or to 
commission expected on arrival of the goods at the place of 
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destination, occurs when the goods have not reached their place 
of destination. 

Art 861. A total loss with regard to bottomry or average 
monies occurs when the objects which have been bottomried, or 
for which average monies have been advanced or expended, 
have either been subjected to total loss or to other accidents in 
such a degree that in consequence of injuries, hypothecations, 
or other liabilities thereby occasioned nothing has been left to 
cover such monies. 

Art 862. In case of total loss the underwriter has to pay 
the full amount insured, without prejudice, however, to such 
deductions, if any, as may be allowed according to the stipula- 
tions of Art 804. 

Art 863. If in case of total loss anything has been saved 
before the payment of the sum insured, the proceeds of the 
objects saved shall be deducted therefrom. If the insurance 
was not effected for the full value, only a proportionate part of 
the value saved is to be deducted from the sum insured. 

On payment of the sum for insurance the rights of the 
assured upon the insured object pass to the underwriter. 

If a total or partial salvage occurs only after the payment of 
the. insured sum, the underwriter alone is entitled to such sub- 
sequent salvage. If the insurance was not made for the full 
value, the underwriter is only entitled to a proportionate part 
of what has been saved. 

Art 864. If in case of a total loss with regard to imaginary 
profit (Art. 860) the goods have during the voyage been so 
advantageously sold that the net proceeds amount to more than 
the insurable value of the goods, or when more than that 
value has been paid as indemnity for them, if they have been 
sacrificed in case of general average or if they are to be made 
good in conformity with Articles 612 and 613, the surplus 
is to be deducted from the insured sum of the imaginary 
profit. 

Art 865. The assured is entitled to demand payment in full 
of the insured sum upon cession of his rights against the 
insured object in the following cases (abandonment) — 

1. When the vessel is missing; 

2. When the object of the insurance is in danger from the 
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fact of the vessel or goods being laid under embargo 
or seized by a belligerent or otherwise arrested by order 
of Government, or captured by pirates and not being 
released within a period of six, nine, and twelve months 
according as the detention, seizure, or capture, have 
occurred — 

a) In a European port or on a European sea, or in any 

port, even if not belonging to Europe, of the 
Mediterranean and Black Sea, or of the Sea 
of Azof; or, 

b) In any other water, but on this side of the Cape 

of Good Hope or of Cape Horn ; or, 

c) In any water on the other side of either of these 

promontories. 

The periods are to be calculated from that day on which the 
accident has been notified to the underwriter by the assured 
(Art. 822). 

Art 866. A vessel which has commenced a voyage is to be 
considered as missing when it has not reached the port of 
destination within the time allowed, and when the interested 
parties have received no news about it within such period. 

The time allowed as the period of presumptive loss amounts— 

1. To six months for sailing vessels and four months for 

steamers, when both the port of departure and the 
port of destination are European ports ; 

2. To nine months for sailing and steam ships if either the 

port of departure or the port of destination is a non- 
European port, but situate on this side of the Cape of. 
Good Hope and of Cape Horn ; and to twelve months 
for sailing and steam vessels if the said non-European 
port is situate on the other side of either of the said 
promontories ; 

3. To six, nine, or twelve months respectively for sailing 

and steam vessels, when both the ports of sailing and 
destination are non-European ports, according as the 
average duration of the voyage may be taken as not 
more than two, not more than three, or more than three 
months. 
In doubtful cases the longer term must be allowed. 

X 
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Art 867. The period of presumptive loss is calculated from 
the day on which the vessel commenced her voyage. If, how- 
ever, since the sailing, intelligence respecting her have been 
received, the term allowed for presumptive loss shall be calcu- 
lated from the day to which the last information reaches for 
such a period as would be granted if the voyage had commenced 
at the point where according to reliable information the vessel 
was last seen. 

Art 868. The declaration of abandonment must have been 
communicated to the underwriter within the period allowed for 
abandonment. 

The period allowed for abandonment amounts to six months, 
when in case of presumptive loss of the vessel (Art. 865, 
No. 1), the port of destination is a European port, and when 
in the case of detention, seizure, or capture (Art. 865, No. 2), 
the same has taken place in a European port or a European 
sea or in a part of the Mediterranean or Black Sea or of the 
Sea of Azof even though not belonging to Europe. In other 
cases the period allowed for abandonment amounts to nine 
months. The period allowed for abandonment commences at 
the expiration of the terms mentioned in Articles 865 and 866. 

In case of re-insurance the period allowed for abandonment 
begins at the expiration of the day on which the re-insured 
underwriter has received the declaration of abandonment from 
his assured. 

Art 869, After the expiration of the period allowed for 
abandonment an abandonment is inadmissible, without pre- 
judice to the rights of the assured to claim compensation for a 
loss upon other grounds. 

When in case of a presumptive loss of the vessel the period 
allowed for abandonment has not been kept, the assured, 
although entitled to demand payment of a total loss, shall 
nevertheless, in case the assured object is again brought to 
light, and it appears thereby that no total loss had occured, 
refund the sum insured to the underwriter at his request and 
* on his relinquishing the rights acquired under Art. 863 by 
payment of the sum insured, and shall be contented to receive 
instead compensation for a partial loss if any has been sustained. 

Art 870. In order to be valid the declaration of abandon- 
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raent must be made- without reserve or condition, and must 
extend to the whole object insured, so far as the latter at the 
time the accident happened was exposed to the perils of the 
sea. 

If, however, the insurance was not concluded for the full 
value, the assured is only bound to abandon a proportionate 
part of the insured object. 

The declaration of abandonment is irrevocable. 

Art 871. The declaration of abandonment is devoid of legal 
effect, if the circumstances upon which it is based are not con- 
firmed or have ceased to exist at the time the declaration is 
made. On the other hand, it continues binding upon both 
parties even when, at a subsequent period, circumstances su- 
pervene the earlier occurrence of which would have precluded 
the right to abandon. 

Art 872. By the declaration of abandonment all rights of 
the assured with respect to the insured object are transferred 
to the underwriter. 

The assured is bound to secure the underwriter against all 
real property liens attaching to the abandoned object at the 
-time of the declaration of abandonment, unless the same arise 
out of perils for which the underwriter would be liable according 
to the contract of insurance. 

If the vessel is abandoned, the underwriter is entitled to the 
net amount of freight of the voyage on which the casualty has 
occurred, so far as the freight has not been earned until after 
the declaration of abandonment. This portion of the freight 
shall be calculated in conformity with the principles laid down 
for ascertaining the amount of distance freight. 

If the freight has been separately insured the underwriter 
thereon shall make good the loss thereby entailed upon the 
assured. 

Art. 873. Payment of the sum insured can only be demanded 
when the documents justifying the abandonment have been 
communicated' to the underwriter and a proper interval has 
been allowed for their examination. If the abandonment takes 
place on account of presumptive loss of the vessel the docu- 
ments to be communicated must include reliable certificates 
respecting the date of sailing from the port of departure and 

x2 
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respecting its non-arrival at the port of destination during the 
period allowed for presumptive loss. 

The assured shall at the time of making his declaration of 
abandonment, so far as lies in his power, inform the underwriter 
whether any and what other insurances have been effected 
upon the object abandoned, and whether any and what 
bottomry liabilities or other incumbrances thereon are in 
existence. If this information has been omitted the under- 
writer may refuse payment of the sum insured until the infor- 
mation has been supplied; if a term of payment has been 
agreed, such term commences only from the time when the 
supplementary notification has been given. 

Art 874. The assured is obliged, even after declaration of 
abandonment, to give attention to the saving of the insured 
objects and the prevention of increased loss as laid down by 
Art. 823, and shall continue to do so until the underwriter 
himself is in a position to take the matter in hand. 

If the assured should receive information that any object 
looked upon as lost has been again brought to light, he shall 
immediately acquaint the underwriter thereof, and shall at 
his request render him every assistance necessary for the re- 
covery or realisation of the object in question. 

The underwriter shall repay the expenses; he shall als6 
provide the assured at his request with a sufficient advance. 

Art 875. If the underwriter acknowledges the validity of 
the abandonment the assured shall supply him at his request 
and expense with a certified attestation of the transfer of rights 
effected in consequence of the declaration of abandonment 
according to Art 872, and shall deliver to him the documents 
relating to the objects abandoned. 

Art 876. In case of a partial damage to ship the damage 
consists of the amount of the expense of repairs to be ascer- 
tained in conformity with Articles 711 and 712, so far as the 
same relate to damages at the risk of the underwriter. 

Art 877. When the ship has in the manner prescribed in 
Art. 499 been pronounced incapable or unworthy of repair 
(Art. 444) the assured may, as far as the underwriter is con- 
cerned, put the vessel o* the wreck up for sale by public 
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auction, and in case of sale the loss consists of the difference 
between the net proceeds and the insurable value. 

The risk of the underwriter terminates only with the sale 
of the vessel, or wreck ; the underwriter is also answerable for 
the due payment of the purchase money. 

In estimating the value of the ship in a sound state, which 
is necessary for the purpose of determining whether it is un- 
worthy of repair, its insurable value, no matter whether such 
value have or have not been estimated, is left altogether out 
of the question. 

Art 878. The commencement of such repairs does not pre-» 
elude the exercise of the rights of the assured under the pre- 
vious article, when important damages have only subsequently 
appeared, which the assured had innocently failed to discover. 

When the assured avails himself subsequently of this right, 
the underwriter shall pay separately the amounts already ex- 
pended in repairs, so far as in consequence of such repairs a 
higher price has been realised at the sale of the ship. 

Art. 879. When goods arrive at the port of destination in 
a damaged state, the percentage of value lost upon the goods 
shall be ascertained by a comparison of their actual gross value 
there in damaged state, with the gross value which they would 
have had there in a sound state. The same percentage of the 
insurable value is to be taken as the amount of the damage. 

The value of the goods in damaged state is to be ascertained 
by public sale, or, if the underwriter consents, by valuation. 
The value which the goods would have had in a sound state is 
to be ascertained agreeably toHhe regulations laid down by 
the first and second paragraphs of Art. 612. 

The underwriter shall also make good the expenses of sur- 
vey, valuation, and sale. 

Art 880. When a portion of the goods has been lost in the 
course of the voyage, the damage consists in the same per* 
centage of the insurable value as has been lost of the value 
of the goods. 

Art 881. When goods have been sold in the course of the 
voyage in consequence of s, casualty, the damage consists in 
the difference between the net proceeds of the goods after 
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deduction of the freight, duties, and sale expenses, and their 
insurable value. 

The risk taken by the underwriter terminates only upon the 
sale of the goods ; the underwriter is also answerable for due 
payment of the purchase-money. 

The stipulations of Articles 138-842 are not affected by the 
provisions of this Article. 

Art 882. In case of partial loss of the freight the loss 
consists of such portion of the stipulated freight, or, if no 
freight has been stipulated, then of the current freight, as 
shall have been lost. 

If the freight has been valued, and such valuation is, in 
conformity with the fourth paragraph of Art. 797, decisive as 
to the loss to fall upon the underwriter, then the loss consists 
of the same percentage of the valuation as have been lost of 
the stipulated or current freight. 

Art 883. If, in the case of imaginary profit or of commis- 
sion expected upon arrival of the goods, the latter arrive in a 
-damaged condition, the damage consists in the same percentage 
of the amount insured upon profit or commission as the damage 
to the goods ascertained according to Art. 879 bears in pro- 
portion to the insurable value of the goods* 

If some portion of the goods have not reached the port 
of destination the damage consists of the same percentage of 
the amount insured upon profit or commission as the value of 
the goods not arrived in the port of destination is to the value 
of all the goods. 

If in the case of insurance u£on imaginary profit the stipu- 
lations of Art. 864 apply to the non-arrived portion of the 
goods, the excess referred to in Art. 864 shall be deducted 
from the loss. 

Art 884. With respect to bottomry and average monies in 
case of partial loss the damage consists of the deficiency re- 
sulting from the fact that the object bottomried, or upon which 
average monies have been advanced or expended, may from 
subsequent accidents have become insufficient to cover the bot- 
tomry or average monies. 

Art 885. The underwriter shall pay the full amount of the. 
damage calculated according to Articles 876-884, when the 
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full value has been insured, without prejudice however to the 
provisions of Art. 804 ; if the insurance has not been effected 
upon the full value, the underwriter shall only make good a 
proportionate part of such damage as stipulated by Art. 796* 



SIXTH DIVISION. 
Payment of Losses. 

Art 886. In order to be entitled to claim compensation for 
a loss the assured shall lay before the underwriter a statement 
of the claim. 

He shall at the same time satisfy the underwriter by means 
of sufficient vouchers — 

U Of his interest. 

2. That the insured object has been exposed to perils of the 

sea. 

3. Of the casualty which gives rise to the claim. 

4. Of the damage and its extent. 

Art 887. When the insurance has been concluded as agent, 
the assured shall further show that the party taking the in- 
surance was authorised by him to do so. When the insurance 
has been effected without authority (Art. 786) the assured must 
show the circumstances by which it is proved that the in- 
surance was taken for his account. 

Art 888. As sufficient vouchers are generally to be con- 
sidered such as in mercantile transactions, more particularly 
on account of the difficulty of procuring other evidence, they 
are ordinarily accepted without objection, more especially — 
L As proof of interest : 

in case of insurance on ship, the ordinary documents 

of ownership ; 
in case of insurance on goods, the invoices and bills of 
lading so far as from their contents is apparent that 
the assured is entitled to the ownership of such 
goods ; 
in case of insurance on freight, the charter-parties and 
bills of lading. 
2. As proof of shipment of the goods, the bills of lading. 



312 APPENDIX. 

3. As proof of the casualty, the extended protest and the 

ship's logbook ( Articles 488 and 494) ; in case of con- 
demnation, the sentence of the prize court ; in case of 
presumptive loss, reliable certificates as to the date of 
sailing of the vessel from the port of departure and as 
to its non-arrival at the port of destination within the 
period allowed for presumptive loss. 

4. As proof of the damage and its extent, documents of 

survey, valuation and sale by public auction, drawn up 
conformably to the laws or usages of the place where 
the damage was verified, also estimates of the expenses 
drawn up by experts, also the receipted accounts for 
repairs executed and other receipts for payments made ; 
with respect to partial damage to the vessel (Articles 
876, 877), however, the documents of survey and valua- 
tion, and the estimates of repairs, are only admissible 
when damages arising from wear and tear, age, decay, or 
worm are duly specified therein, and when, at the same 
time, so far as was practicable, such experts have been 
employed as have either been permanently and officially 
appointed or especially selected by the local tribunal, or 
by the consul of the country, or in default or in the 
absence of such officials then by some other public 
. authority. 
Art 889. Even in case of a lawsuit the documents men- 
tioned in Art. 888 are usually, and so far as special circum- 
stances do not give rise to suspicion, to be received as evidence. 
Art 890. An agreement, to exonerate the assured from the 
burden of proving the circumstances mentioned in Art. 886, 
or any portion thereof, is valid, without prejudice, however, to 
the right of the underwriter to prove the contrary. 

An agreement made at the time of the insurance of goods, 
that production of the bill of lading should be dispensed with, 
does away only with the necessity of proving the shipment. 

Art. 891. When an insurance is effected as agent the party 
taking the insurance may, without production of a power of 
attorney from the assured, make use of the powers reserved to 
the assured by the contract of insurance, and may receive and 
enforce payment of the sums insured. Should, however, a 
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policy have been issued, this rule applies only when the party 
taking the insurance produces the same. 

If the insurance has been taken without instructions, the 
party taking the insurance requires the consent of the assured 
in order to receive or enforce payment of the sums insured. 

Art 892. When a policy has been issued the underwriter 
shall pay the sums insured to the assured upon production of 
the policy. 

Art 893. The party taking the insurance is not bound to 
deliver the policy to the assured or to his creditors or to his 
assignees in bankruptcy before his claims against the assured, 
with reference to the insured object, have been satisfied. In 
case of a loss the party taking the insurance may pay himself 
for such claims out of the amounts due from the underwriter, 
and retain the amounts out of the insured sums when received 
in preference to the assured and his creditors. 

Art 894. The underwriter makes himself responsible to the 
party taking the insurance, if he, while the latter is still in pos- 
session of the policy, prejudices his rights under Art. 893, 
either by payments to the assured or his creditors or his as- 
signees in bankruptcy, or by agreements entered into with 
such parties. 

The provisions of the common law determine how far the 
underwriter makes himself responsible to third parties who 
have acquried an interest in the policy, by entering into agree- 
ments respecting their interests or by paying over sum! in- 
sured without requiring cession of the policy, or without 
making the necessary endorsement thereon. 

Art 895. If the underwriter is called upon to pay the sums 
insured, he may not, in case of an insurance effected as agent, 
set off claims which he may have against the party taking the 
insurance. 

Art 896. The assured may cede to a third party not only 
claims for compensation due to him on account of an accident 
which has already occurred, but also possible claims to arise 
out of future accidents. If a policy has been issued to order, 
the same may be transferred by endorsement, the provisions 
of the Articles 301, 303, 305, being applicable as concerns 
such endorsement. In case of insurance as agent the endorse* 
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ment of the party taking the insurance is sufficient for the 
validity of the first transfer. 

Art. 897. When after the expiration of two months from 
the notification of the casualty the statement of claim (Art. 
886) has, without fault of the assured, not as yet been pro- 
duced, but the lowest amount due by the underwriter has been 
approximately ascertained, the latter shall pay this amount as 
on account of his liability, not however until expiration of 
the period stipulated for the payment of the sums insured. If 
the period allowed for payment is to commence from the time 
when the statement of claim has been laid before the under- 
writer, such period shall in the sense of this Article be cal- 
culated from the time when the underwriter has received the 
pro forma estimate. 

Art 898. The underwriter shall make payment in advance 
of— 

1. Two-thirds of the amount claimable from him in cases of 

average, on account of his liability to be subsequently 
ascertained, towards the expenses of salving, preserva- 
tion or rehabilitation of the insured object ; 

2. In case of capture of the ship or goods the full amount 

due from him towards the costs of the suit of reclama- 
tion, so far as the same may be rendered necessary. 



SEVENTH DIVISION. 
Cancelling the Insurance and Repayment of the Premium. 

Art. 899. When the adventure to which the insurance relates 
is wholly or partially abandoned by the assured, or when with- 
out his agency the insured object wholly or in part is not ex- 
posed to the risk which the underwriter was to bear, either the 
whole or a proportionate part of the premium may be reclaimed 
or withheld, less a suitable bonus due to the underwriter 
(ristorno). 

When no specified amount is agreed upon or usual at the 
place where the insurance is effected, the bonus (allowance for 
ristorno) consists of one-half per cent, of the entire sum insured 
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or of the corresponding portion thereof; if, however, the pre- 
mium does not amount to one per cent, of the sum insured, 
then of one-half of the whole premium or of the proportionate 
part thereof. 

Art. 900. If the insurance is invalid on account of want of 
insurable interest (Art. 782), or on account of over-insurance 
(Art. 790), or on account of double insurance (Art. 792), the 
premium may here also be reclaimed or withheld, with the ex- 
ception of the bonus stipulated in Art. 899, provided that the 
party taking the insurance has acted bond fide in effecting the 
same, and in case of an insurance as agent the assured has also 
acted bond fide at the time of giving the order. 

Art. 901. The rules laid down by Articles 899 and 900 
apply even if the insurance contract is void as against the under- 
writer on account of violation of the rules for giving informa- 
tion or for other reasons, even if the underwriter notwithstand- 
ing such invalidity would be entitled to the full premium. 

Art. 902. A return of premium does not take place if the 
underwriter's risk has already attached. 

Art 903. If the underwriter has become insolvent, the 
assured may at his option either withdraw from the contract 
and reclaim or withhold the whole premium, or may take a new 
insurance at the expense of the underwriter according to Art. 
793. He, however, may not exercise this option, if, previous 
to his withdrawing from the contract or taking a new insurance, 
sufficient security is given to him for the fulfilment of the 
liabilities of the underwriter. 

Art. 904. If the insured object changes hands, the rights 
appertaining to the assured by virtue of the insurance con- 
tract, as regards possible future accidents, may be transferred 
to the new owner in such a manner that the new owner is 
entitled to claim against the underwriter to the same extent 
as if no transfer had taken place and as if the assured himself 
enforced the claims. 

The underwriter takes no responsibility for perils which 
would not have arisen if no transfer had taken place. 

He may not only make use of the same pleas and counter- 
claims to which he would be entitled against the new owner 
direct, but also of those which he might have been entitled 
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to make use of against the assured ; not, however, of such as 
do not arise out of the contract of insurance, except so far as 
they have been in existence previous to the notification of the 
transfer. 

The legal effects of a transfer by endorsement of a policy made 
out to order are not affected by the foregoing enactment. 

Art 905. The provisions of Art. 904 are also applicable to 
insurances upon a share in a vessel. 

If the vessel itself is insured, the same apply only when 
the vessel has changed owners in the course of the voyage. 
The commencement and termination of the voyage are deter- 
mined according to Art. 827. When the vessel has been 
insured for time or for several voyages (Art. 760), the in- 
surance only remains in force, in case of a change of ownership 
during a voyage, up to the discharge of the vessel in the next 
port of destination (Art. 827). 



TWELFTH PART. 
Statutory Limitations. 



Art 906. The claims enumerated in Art. 757 are only in 
force for one year. The limit extends, however, to two years — 

1. For claims of the crew arising out of contracts of service 

or wages when the discharge has taken place on the 
other side of the Cape of Good Hope or of Cape 
Horn; 

2. For claims for compensation arising out of the collision of 

vessels. 
Art 907. The limitation imposed by the previous Article 
extends also to personal claims of the creditor against the ship- 
owner or a person belonging to the crew. 

Art 908. The period of limitation is reckoned — 

1. With respect to claims of the crew (Art. 757, No. 4), from 

the expiration of the day on which the contracts of 

service or wages come to an end, and, if the institution 

of legal proceedings is sooner possible and admissible, 
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from the expiration of the day on which such possibility 
and admissibility takes place; the right, however, to 
demand payments in advance or on account does not 
affect the commencement of the period of limitation ; 

2. With respect to claims for injury to or for undue delay in 

the delivery of goods and personal effects (Art. 757, 
Nos. 8 and 10) and for contributions to general average 
(Art. 757, No. 6), from the expiration of the day on 
which the delivery has taken place; with respect to 
claims for non-delivery of goods, from the expiration of 
the day on which the vessel reaches the port where 
the delivery should have taken place, and, if such port 
is not reached, from the expiration of the day on which 
the party interested has first had notice of that fact as 
well as of the damage ; 

3. With respect to claims caused by the default of a mem- 

ber of the crew (Art. 757 t No. 10) not coming under 
head 2 of this Article from the expiration of the day 
on which the party interested receive notice of the 
damage ; with respect, however, to claims for compen- 
sation arising out of the collision of vessels, from the 
expiration of the day on which the collision occurred ; 

4. With respect to all other claims, from the expiration of 

the day on which the claim becomes due. 

Art. 909. One year is also the period of limitation for the 
claims for which the goods are responsible with respect to the 
freight and all extra charges connected therewith, to demurrage, 
to outlay for duties and other expenses, to bottomry monies, con- 
tributions to general average, salvage and assistance expenses, 
as also for all personal claims against parties interested in the 
cargo and for claims on account of passage monies. 

The period of limitation commences, as regards contributions 
to general average, from the expiration of the day on which the 
contributory goods have been delivered, with respect to other 
claims from the expiration of the day on which they have 
become due. 

Art. 910. Claims of the underwriter and of the assured 
arising out of the contract of insurance are not enforceable 
after five years. 
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The period of limitation commences from the expiration of 
the last day of the year in which the insured voyage has termi- 
nated, and, in case of insurance for time, from the expiration 
of the day on which the insured period terminates. In case 
of presumptive loss of the vessel, it commences from the 
termination of the day on which the period allowed for receipt 
of news comes to an end. 

Art 911. A claim which, according to Articles 906-910, 
has lapsed cannot be enforced as a counter claim or otherwise 
by way of set-off, if it had already lapsed at the time that such 
other claim originated. 
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